THE BOUNDARIES OF RELIGIOUS SPEECH IN THE
GOVERNMENT WORKPLACE
Brian Richardst
I.

INTRODUCTION TO THE ISSUE OF RELIGIOUS SPEECH IN THE PUBLIC
WORKPLACE

The role of religion in both the public and private workplace has
become an embattled issue, challenging the boundaries of work and state,
and resulting in a busy stream of litigation.' Title VII of the Civil Rights
Act of 1964 grants federal statutory relief to any worker who proves that he
or she has been discriminated against because of his or her religious
affiliation.2 Similarly, state statutes often provide workers with protection
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1. See, e.g., Kevin B. Flynn, Comment, Religious Harassment Under Title VII:
Incentive for a "Religion-FreeWorkplace or a Protectionfor Religious Liberty?", 22 OmO
N.U. L. REv. 501, 501 (1995) ("In 1993, between 500-600 complaints were filed with the
EEOC charging religious harassment.") (citing EEOC Promises to Address Concerns over
Religious HarassmentProposals,Daily Lab. Rep. (BNA) (June 13, 1994)); Kate Thomas,
Spreading God's Word on the Job, Courts are Asked to Decide When Religious Expression
Amounts to Harassment, NAT'L L.J., Sept. 16, 1996, at Al (stating that "[t]he number of
religious discrimination complaints filed with the Equal Employment Opportunity
Commission rose to 1,581 in fiscal 1995 from 1,147 in fiscal 1990").
2. See 42 U.S.C. § 2000e-2 (1994) (forbidding an employer to fail to hire "any
individual... [due] to his race, color, religion, sex, or national origin... ").
For a more thorough discussion of Title VII, consult the different standards courts
have applied to Title VII. See, e.g., Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60 (1986);
Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977); Wilson v. United States W.
Communications, 58 F.3d 1337 (8th Cir. 1995); Beadle v. Tampa, 42 F.3d 633 (11 th Cir.),
cert. denied, 515 U.S. 1152 (1995); Beadle v. Hillsborough County Sheriffs Dep't, 29 F.3d
589 (11th Cir. 1994), cert. denied, 541 U.S. 1128 (1995); Lee v. ABF Freight Sys., Inc., 22
F.3d 1019 (10th Cir. 1994); Heller v. EBB Auto Co., 8 F.3d 1433 (9th Cir. 1993); Cook v.
Chrysler Corp., 981 F.2d 336 (8th Cir. 1992).
See also Betty L. Dunkum, Where to Draw the Line: Handling Religious Harassment
Issues in the Wake of the Failed EEOC Guidelines, 71 NoTRE DAME L. REv. 953 (1996);
Robert F. Epperson, Jr., Protecting the Rights of Public Employees Under Title VII and the
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against discrimination and harassment based upon religion. 3 Both sets of
statutes have done more than protect workers from blatant discrimination
by their employers; they have laid the foundation for a stream of cases in
which employees have brought suits against their employers,4 for claims
ranging from "name-calling" to wrongful discharge.
Alternatively, employees may claim that another employee's religious
speech amounts to harassment, and that such speech should be prohibited.
Through regulation and administrative rulings by the Equal Employment
Opportunity Commission ("EEOC"),5 employees in private workplaces
have been able to limit the amount of religious-based speech to which they
are subjected during the workday.6
Advocacy groups on the "religious right, ' 7 sensing the recent
constraints on religious action and speech within the workplace, have
sought to redefine the boundaries of religious freedom. Recognizing that
recent cases have indicated the courts' willingness to deem religious speech
harassment under Title VII, these groups have searched for another way to
procure religious freedom in the workplace. In turn, they have looked to
the First Amendment's protections of free exercise of religion and free
speech, raising claims that have challenged firings premised upon an
employee's religious action, or, in other instances, broad prohibitions
placed upon employees' religious advocacy. 8 In particular, religious
groups have challenged employer bans on employees discussing religious
views at work, 9 keeping religious artifacts and Bibles on desks, 10 hanging
religious-oriented posters or plaques in offices," and displaying religious
Free Exercise Clause, 61 Mo. L. REv. 719 (1996); Steven D. Jamar, Accommodating
Religion at Work: A PrincipledApproach to Title VII and Religious Freedom, 40 N.Y.L.
ScE. L. REv. 719 (1996).
3. See, e.g., ALASKA STAT. § 18.20.220 (Michie 1994); CAL. GOV'T CODE § 12940
(Deering 1995); DEL. CODE ANN. tit. 19, § 711 (1994); GA. CODE ANN. § 45-19-29 (1994);
MONT. CODE ANN. § 49-2-303 (1994).
4. See generally Dunkum, supra note 2; Flynn, supra note 1; Jamar, supra note 2.
5. The EEOC is the federal agency that enforces Title VII of the Civil Rights Act of
1964.
6. See Thomas, supranote 1.
7. The term "religious right" is used here to refer to those groups and individuals who
advocate a greater presence of religion in society. Such groups are often conservative in
their religious views and are thus deemed the "religious right."
8. See Thomas, supra note 1 (stating that whereas claims filed under Title VII can be
brought in challenging discrimination in the private workplace, claims of discrimination by
public employers are raised under the First Amendment, as "the First Amendment regulates
State action, and thus applies only to government employers").
9. See Brown v. Polk County, Iowa, 61 F.3d 650 (8th Cir. 1995) (reh'g en banc), cert.
denied, 516 U.S. 1158 (1996).
10. See Tucker v. California Dep't of Educ., 97 F.3d 1204 (9th Cir. 1996); Roberts v.
Madigan, 921 F.2d 1047 (10th Cir. 1990), cert. denied, 505 U.S. 1218 (1992).
11. See Brown, 61 F.3d at 659; Roberts, 921 F.2d at 1049.
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items throughout the workplace. 12 In challenging governmental action that
curbs religious advocacy in the workplace, public employees have claimed
that the governmental action burdened their free exercise of religion and
speech, or that the employer has acted with hostility
towards religion,
13
contrary to the tenets of the Establishment Clause.
By lending their legal manpower and monetary support to the cause,
conservative public interest firms have stood behind the claims of public
14
employees whose religious speech was silenced by their employers.
Steven Burlingham, a lawyer with the Rutherford Institute, a conservative

religious-liberties organization, states that "[t]his is not to organize some
great crusade where employees can stand up and preach at people in the
workplace, but it does mean that religious employees have a right to
express their point of view." 15 P.T. Mammen, a pastor in San Francisco,
16
stated a similar view succinctly: "One's faith is a matter of free speech."'

Not surprisingly, the "religious right" and its. traditional opponent, the
American Civil Liberties Union ("ACLU"), have joined forces to raise
17
claims based on the restriction of constitutional rights in the workplace.
Together, both organizations "have brought almost every religious case the
Supreme Court has decided in the past dozen years ...
frequently

prevail[ing] in obtaining equal access for religious speech." 18
Nonetheless, constitutional cases involving religious speech in the
public workplace are rare, only recently making waves in the circuits
throughout the United States. As previously noted, employees' complaints
12. See Tucker, 97 F.3d at 1204.
13. See U.S. CONST. amend. I ("Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom
of speech, or of the press; or the right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.").
The Supreme Court has consistently held that government action disfavoring or
punishing religion violates the Establishment Clause. See, e.g., Lynch v. Donnelly, 465
U.S. 668, 692 (1984) (O'Connor, J., concurring) ("What is crucial is that a government
practice not have the effect of communicating a message of government endorsement or
disapproval of religion."); Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (describing the
three-part Establishment Clause test the Court still uses today, and explaining that the
second prong requires the government to show that the "primary effect [of their laws] be
one that neither advances nor inhibits religion") (emphasis added); Everson v. Board of
Educ., 330 U.S. 1, 18 (1947) ("State power is no more to be used so as to handicap
religions, than it is to favor them.").
14. See Bob Egelko, Religious Advocacy Ban Ruled Illegal, S.D. UNIoN-TRIB., Oct. 5,
1996, at A3; Reynolds Holding, U.S. Court Rules State Agencies CannotBan Religious Talk
on Job, S.F. CHRON., Oct. 5, 1996, at Al; Roger K. Newman, Suits With Agendas, NAT'L
L.J., Aug. 26, 1996, at Al (staring that the Christian Legal Society is the largest religiousliberties group with 4,500 members).
15. Egelko, supra note 14, at A3.
16. Holding, supra note 14, at Al.
17. See, e.g., Newman, supra note 14, at Al.
18. Id.
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often allege that their employers' actions suppressed their First Amendment
free speech and free exercise rights. It is often difficult, however, for the
courts to determine whether speaking of one's religion is a matter of free
speech or free exercise of religion. Because of this blurred distinction, the
circuits have not yet formulated an exact approach to deal with burdens on
employees' religious advocacy in the public workplace. The Supreme
Court has never considered the issue and recently refused to delve into it by
denying certiorari in just such a case. 19

To further complicate the issue, in most religious speech cases, the
Establishment Clause arguments of defendants are often pitted against the
Free Speech rights of plaintiffs, or vice-versa. Generally, employees claim
that the government agency has burdened their free exercise and free
speech rights by curbing their religious advocacy, while the employer, as
an extension of the government, counters by arguing that it did so to avoid
the possible Establishment Clause violation that would follow if people
perceived that the State endorsed such religious speech. 20
Although these cases are not common, the various circuits have

already formulated somewhat different approaches for dealing with the
interdiction of religious advocacy in the public workplace. The Seventh
and Ninth Circuits have borrowed the free speech "public forum" approach
used when the government restricts private speech on government
property. 21 Under this line of inquiry, there are three different types of
forums in which speech can occur, each of which provides its own level of
protection. Within a traditional open forum, 22 the State can enforce a

19. See Brown v. Polk County, Iowa, 61 F.3d 650 (8th Cir. 1995) (reh'g en banc), cert.
denied, 516 U.S. 1158 (1996). The Supreme Court has denied certiorari in similar cases.
See, e.g., Peloza v. Capistrano Unified Sch. Dist., 37 F.3d 517 (9th Cir. 1994), cert. denied,
615 U.S. 1173 (1995); Roberts v. Madigan, 921 F.2d 1047 (10th Cir. 1990), cert. denied,
505 U.S. 1218 (1992).
20. Establishment Clause jurisprudence clearly prohibits government endorsement of
religious messages. See Allegheny v. ACLU, 492 U.S. 573, 592 (1989) ("In recent years,
we have paid particularly close attention to whether the challenged governmental practice
either has the purpose or effect of 'endorsing' religion, a concern that has long had a place
in our Establishment Clause jurisprudence."); Wallace v. Jaffree, 472 U.S. 38, 60 (1985)
(holding unconstitutional an Alabama moment-of-silence statute because it was "enacted...
for the sole purpose of expressing the State's endorsement of prayer activities"); Lynch v.
Donnelly, 465 U.S. 668, 692 (1984) (O'Connor, J., concurring) ("The second and more
direct infringement [of the Establishment Clause] is government endorsement or disapproval
of religion. Endorsement sends a message to non-adherents that they are outsiders, not full
members of the political community ....
"); see also Edwards v. Aguillard, 482 U.S. 578,
593 (1987); School Dist. of Grand Rapids v. Ball, 473 U.S. 373, 389-92 (1985).
21. See Kelly v. Municipal Court, 97 F.3d 902 (7th Cir. 1996); Tucker v. California
Dep't of Educ., 97 F.3d 1204 (9th Cir. 1996).
22. Examples of traditional open forums include streets, parks, and other property
which "have immemorially been held in trust for the use of the public and, time out of mind,
have been used for purposes of assembly, communicating thoughts between citizens, and
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content-based exclusion of speech only if it can show that the regulation
serves a compelling State interest and is narrowly drawn to serve that
purpose.23 Second, when the government designates property for use as a
public forum, 24 restrictions on speech are subject to the same guidelines as
those enforced where a traditional public forum exists.25 Finally, if the
government has not created a public forum, then restrictions on particular
speech must be only in pursuance of a reasonable basis, and without
intention to discriminate based upon viewpoint. 6 The courts that employ
the public forum test for burdens on religious speech in the workplace
reason that such an approach is applicable since the employee's speech
does occur on government property, whether that be the government's
office building or other work-related property.
On the other hand, the Eighth, Ninth, Tenth, and Eleventh Circuits
have employed the Pickering balancing test, developed by the Supreme
Court in 1968, to gauge the limits of a public employee's free speech rights
while in the workplace. 27 Under this approach, "[t]he problem... is to
arrive at a balance between the interests of the [public employee], as a
citizen, in commenting upon matters of public concern and the interest of
the State, as an employer, in promoting the efficiency of the public services
it performs through its employees. 28 Although this test developed in the
context of analyzing "political" speech, there is a trend among the lower
courts to apply this balancing test to examine the workplace burdens on
other rights encapsulated in the First Amendment, such as the right of
intimate association, 29 expressive association, 30 and, recently, the free
discussing public questions." Hague v. Committee for Indus. Org., 307 U.S. 496, 515
(1939).
23. See, e.g., Perry Educ. Ass'n v. Perry Local Educ. Ass'n, 460 U.S. 37,44-46 (1983).
24. Examples of "created" public forums have been encountered. See, e.g., Widmar v.
Vincent, 454 U.S. 263 (1981) (university meeting facilities); City of Madison Joint Sch.
Dist. v. Wisconsin Employment Relations Comm'n, 429 U.S. 167 (1976) (school board
meeting); Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975) (municipal
theater).
25. See, e.g., Perry,460 U.S. at 44-46.
26. See id.
27. Pickering v. Board of Educ., 391 U.S. 563 (1968). Pickeing involved the
discharge of a teacher who wrote a letter to the local newspaper in which she criticized the
Board's budget policies. In short, the Pickering analysis ensures that the government may
not fire an individual based on his speech unless there is an overriding State interest for
doing so.
28. Id. at 568.
29. See Shahar v. Bowers, 70 F.3d 1218, 1231 (11th Cir. 1995) (Kravitch, J.,
dissenting) ("A survey of intimate association cases.., in the context of public employment
reveals that courts, irrespective of the doctrinal test being applied, have consistently
balanced the interest of the government employer in the efficient functioning of its office
against the employee's interest in pursuing his or her constitutionally protected freedom.");
Wilson v. Taylor, 733 F.2d 1539, 1542-44 (11th Cir. 1984) (assuming that Pickering is the
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exercise right.3 '
Although both the open-forum approach and the Pickering balancing
test seem to be theoretically correct as applied to burdens on employees'
religious speech in the workplace, the various courts cannot simultaneously
use both. Equivalent fact patterns will lead to different conclusions under
the two tests. Employers and employees must be given some sort of
guidance in developing appropriate policies regarding religious behavior in
the workplace. This comment first will describe the two approaches which
the circuits have employed and examine their history and application to
religious speech. Next, this Comment will describe the cases in the circuits
that have attempted to make sense of this gray area of law. In doing so, it
will be necessary to summarize the various restrictions which have been
placed on public employees. Such policies have included restrictions on
religious speech or proselytizing, prohibitions on the posting of religious
plaques, artifacts, crosses, and posters, and the suppression of religious
actions such as reading the Bible on the job or praying.
In examining the factual circumstances and holdings of each case, the
Pickering balancing test, traditionally associated with burdens on
employees' free speech rights, is often the more appropriate legal
framework through which burdens on employees' religious speech should
be analyzed. The Pickering test is better suited for such analysis than is the
open forum for a number of reasons. First, this test takes into account the
actual burden on the employee's right and thus is more fair to the
employee. Similarly, the balancing test mandates that there be a showing
that the employee's free exercise right was burdened in the first place, and
thus is fairer to the employer. Second, because the analysis of these cases
often requires a resolution of the head-to-head battle of the Establishment
Clause and the Free Exercise Clause, it is better to employ a fact-specific
balancing approach that will ensure that neither clause trumps the other as a
appropriate standard for intimate association claims); Kukla v. Village of Antioch, 647 F.
Supp. 799, 803-12 (N.D. Ill. 1986) (subjecting intimate association claim of employee to
balancing against weight of restriction in allowing government agency to function).
30. See Griffin v. Thomas, 929 F.2d 1210, 1212-14 (7th Cir. 1991); Hatcher v. Board of
Pub. Educ. & Orphanage, 809 F.2d 1546, 1559 & n.26 (1lth Cir. 1987); Boals v. Gray, 775
F.2d 686, 691-93 (6th Cir. 1985); Gros v. Port Washington Police Dist., 932 F. Supp. 63
(E.D.N.Y. 1996).
31. See Brown v. Polk County, Iowa, 61 F.3d 650, 658 (8th Cir. 1995) (reh'g en banc),
cert. denied, 516 U.S. 1158 (1996); Langlotz v. Valentine, 683 F.Supp. 1041, 1048, aff'd,
905 F.2d 1530 (4th Cir. 1990) (per curiam) ("The free exercise rights of plaintiff qua
individual may be absolute, but the free exercise rights of plaintiff qua state employee are
not unconditional. They must be balanced against the state's responsibilities to avoid
Establishment Clause violations and to protect the religious beliefs of others."); Langlotz v.
Pacciano, 683 F. Supp. 1041 (E.D. Va. 1988); see also Shahar,70 F.3d at 1218 (upholding
the district court's use of the Pickering analysis as applied to plaintiff's free exercise claim,
by two of three Justices).
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bright-line rule. Third, courts throughout the country have used the
Pickering test to analyze workplace burdens on free speech rights, intimate
association rights, and expressive association rights, all of which are
premised upon the text of the First Amendment. The First Amendment
also includes protection for free exercise rights, making the Pickering test
an appropriate mechanism for examining burdens on free exercise rights.
Using the same test to analyze a broad range of First Amendment rights
would be consistent with the notion that the Framers wrote the First
Amendment as one thought in order to protect the broad notion of
Furthermore,
"freedom of conscience" or "freedom of expression."
because religious expression can easily be characterized as speech, it is
intuitive that we apply the same approach used to measure free speech
burdens in the workplace.
Finally, this comment will present advice on the arguments available
to the government employer and will further describe what factual
circumstances will permit limitations on employee religious speech and
conduct under the Pickering test.
II.

THE RATIONALE, HISTORY, AND GENESIS OF THE USE OF THE PUBLIC
FORUM TEST IN THE CONTEXT OF RELIGIOUS SPEECH

The public forum test is used to set the limits of a private individual's
speech while that individual is on property owned or operated by the
government. 32 Accordingly, the circuits are correct in applying the forum
analysis when examining the suppression of religious speech in the
government workplace. A court may construe a government office or
building in which the individual works as government property.
Just as a private individual has the right to limit the speech or actions
allowed on his or her property, the government also retains the right to
restrict speech on its land.33 This idea is consistent with basic property law.
As Justice Holmes noted, "[flor the legislature absolutely or conditionally
to forbid public speaking in a highway or a public park is no more an
infringement of the rights of a member of the public than for the owner of a
32. See generally WILLIAM VAN ALSTYNE, FIRST AMENDMENT 330-435 (2d ed. 1995).
33. See Perry Educ. Ass'n v. Perry Local Educ. Ass'n, 460 U.S. 37, 46 (1983) ("In
addition to time, place, and manner regulations, the State may reserve the forum for its
intended purposes, communicative or otherwise, as long as the regulation on speech is
reasonable and not an effort to suppress expression merely because public officials oppose
the speaker's view."); United States Postal Serv. v. Council of Greenburgh Civic Ass'ns,
453 U.S. 114, 129 (1981) ("[T]he First Amendment does not guarantee access to property
simply because it is owned or controlled by the government."); Adderly v. Florida, 385 U.S.
39, 47 (1966) ("The State, no less than a private owner of property, has power to preserve
the property under its control for the use to which it is lawfully dedicated."); see also Greer
v. Spock, 424 U.S. 828 (1976).
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private house to forbid it in his house. '34
However, the power of the government to limit speech is curtailed
somewhat when the speech is made in an arena traditionally considered a
public forum, 35 or in an arena where the government has "created" a public
forum.36 Public forums are venues, physical or otherwise, in which all
public speech is supposedly allowed and encouraged, although not
necessarily endorsed by the government. 37 If the government creates such
a forum, it may not single out and restrict specific speech because of its
content without a showing that the restriction was created to serve
a
38
compelling State interest and was narrowly drawn to serve that interest.
On the other hand, facilities not usually linked to the promotion of free
expression are deemed non-public forums or "limited public forums," and
speech made within such an arena is afforded much less constitutional
protection than speech made within a public forum. The government
regulation of expression in a limited public forum only must be viewpoint
neutral and reasonable in light of the purpose served by the forum.39 In
other words, the government cannot restrict speech by endorsing some
messages over others.
The public forum approach was recently endorsed in a series of
Supreme Court cases analyzing the burdening of religious speech and
34. Commonwealth v. Davis, 39 N.E. 113 (Mass. 1892) (Holmes, J.) (summarily
upheld by the Supreme Court).
35. See supra notes 22-24 and accompanying text.
36. See id.
37. Examples of public forums include streets, sidewalks, and parks. See Hague v.
Committee for Indus. Org., 307 U.S. 496, 515 (1939). Government-created public forums
were found in City of Madison Joint School District v. Wisconsin Employment Relations
Commission, 429 U.S. 167 (1976) (holding that school board meetings held open to the
public could not exclude teachers). See also Southeastern Promotions, Ltd. v. Conrad, 420
U.S. 546 (1975) (holding that a city theater held open as a place where any group may put
on productions may not exclude production merely because a private theater is available).
38. See Perry, 460 U.S. at 45 ("In places which by long tradition or by government fiat
have been devoted to assembly and debate, the rights of the State to limit expressive activity
are sharply circumscribed .... For the state to enforce a content-based exclusion it must
show that its regulation is necessary to serve a compelling state interest and that it is
narrowly drawn to achieve that end.").
This rule applies even if the state is not required to open the forum in the first place.
See Widmar v. Vincent, 454 U.S. 263 (1981); City of Madison Joint Sch. Dist., 429 U.S. at
167.
39. See Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 113 S. Ct. 2141,
2143 (1993) (holding unconstitutional the "permitting [of] school property to be used for the
presentation of all views about family issues and child rearing except those dealing with the
subject from a religious standpoint"); Cornelius v. NAACP Legal Defense & Educ. Fund,
Inc., 473 U.S. 788, 805 (1985) ("Control over access to a nonpublic forum can be based on
subject matter and speaker identity so long as the distinctions drawn are reasonable in light
of the purpose served by the forum and are viewpoint neutral."); see also International
Soc'y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672 (1992); Perry,460 U.S. at 45.
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action of private individuals made upon government property or through
government resources. In Widmar v. Vincent,4° the Court laid the
groundwork for examining government restrictions on private religious
speech in a public forum context. In that case, a state university attempted
to bar student groups from using school facilities for religious worship or
religious teachings.4 1 The Supreme Court struck down this prohibition,
stating that in allowing non-religious groups on campus, the University had
created a public forum, and therefore, it could not single out and exclude
religious groups from also meeting. 42 Such a restriction would not be
neutral and would be deemed an impermissible repression of speech, even
in light of the University's claim that allowing these religious groups to
meet on43 state-funded property would raise Establishment Clause
concerns.

The reasoning employed in Widmar was extended to the high school
arena in Mergens v. Board of Education,44 where the Court held that
prohibiting religious groups from meeting at school, but allowing other
"noncurriculum-related" groups to meet, was an impermissible restriction
of speech. 45 Similarly, in Lamb's Chapel v. Center Moriches Union Free
School District,46 the Supreme Court applied the public forum analysis
where a public school district refused to allow a church group to show a
film series on child rearing and family values from a Christian
perspective. 47 Although the school had not created a public forum by
allowing other non-religious groups to meet on school premises, the
restriction on the church's religious viewpoint was considered, in fact,
discriminatory.48
In each of these cases, the State defended the restriction on religious
speech by arguing that without such laws, the State would run the risk of
committing an Establishment Clause violation.49 The states have argued

40. 454 U.S. 263 (1981).
41. See id. at 267.
42. See id. at 277.
43. See id. at 269; see also Rosenberger v. Rector & Visitors of the Univ. of Va., 115 S.
Ct. 2510, 2523 (1995) ("It does not violate the Establishment Clause for a public university
to grant access to its facilities on a religion-neutral basis to a wide spectrum of student
groups, including groups which use meeting rooms for sectarian exercises, accompanied by
some devotional exercise.").
44. 496 U.S. 226 (1990).
45. See id.
46. 508 U.S. 384 (1993).
47. See id. at 387.
48. See id. at 394 ("The film series involved here no doubt dealt with a subject
otherwise permissible under [the school's] Rule 10, and its exhibition was denied solely
because the series dealt with the subject from a religious standpoint.").
49. See generally Rosenberger v. Rector & Visitors of the Univ. of Va., 115 S. Ct.
2510, 2520-21 (1995); Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 113 S. Ct.
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that if religious speech is allowed on their property, reasonable persons
50
might perceive this allowance as government endorsement of religion.
Nevertheless, the Court has consistently rejected the endorsement
argument, stating that a government
does not necessarily support all views
51
it allows to be expressed:
We find it peculiar to say that government "promotes" or
"favors" a religious display by giving it the same access to a
public forum that all other displays enjoy. And as a matter of
Establishment Clause jurisprudence, we have consistently held
that it is no violation for government
to enact neutral policies that
52
happen to benefit religion.
Courts and commentators have dubbed these religious speech in the
public forum cases "Equal Access" inquiries, 53 emphasizing the notion that
religious speech is not to be afforded any less protection in a public forum
than regular speech. Indeed, the Widmar Court stated flatly that religious
speech is to be given the same protection as regular speech.5 4 The Justices
2141, 2148 (1993); Widmar v. Vincent, 454 U.S. 263, 270-71 (1981).
50. See id.
51. See Lamb's Chapel, 508 U.S. at 395 (rejecting the State's Establishment Clause fear
as unfounded because "itihe District property had repeatedly been used by a wide variety of
private organizations. Under these circumstances... there would have been no realistic
danger that the community would think that the District was endorsing religion .... ");
Widmar, 454 U.S. at 275 n.10, (stating that "by creating an open forum the University does
not thereby endorse or promote any of the particular ideas aired there.").
52. Capitol Square Review and Advisory Bd. v. Pinette, 115 S. Ct. 2440, 2447 (1995)
(holding that when the government has created a public forum by opening up land to use by
secular groups, it cannot prohibit the posting of a Latin cross by the Ku Klux Klan on such
property); see also Bowen v. Kendrick, 487 U.S. 589 (1988); Witters v. Washington Dep't
of Servs. for the Blind, 474 U.S. 481, 486-489 (1986); Mueller v. Allen, 463 U.S. 388
(1983).
53. See generally Douglas Laycock, Equal Access and Moments of Silence: The Equal
Status of Religious Speech by PrivateSpeakers, 81 Nw. U. L. REv. 1 (1986).
54. 454 U.S. at 269 n.6 (rejecting the dissent's argument that religious speech and
religious worship are to be protected differently, and stating that "[the dissent] gives no
reason why the Establishment Clause, or any other provision of the Constitution, would
require different treatment for religious speech designed to win religious converts ... than
for religious worship by persons already converted."); see also Pinette, 115 S. Ct. at 2446
("Our precedent establishes that private religious speech, far from being a First Amendment
orphan, is as fully protected under the Free Speech Clause as secular private expression.").
Compare these views with Justice White's dissent in Widmar where he stated that
religious speech should not be treated the same as free speech in general because "[w]ere it
right, the Religion Clauses would be emptied of any independent meaning in circumstances
in which religious practice took the form of speech." 454 U.S. at 282. In footnote 2, Justice
White stated that "[t]alk about religion and about religious beliefs, however, is not the same
as religious services of worship." Id.
The majority's conclusion that all religious speech is equivalent to other speech
protected by our freedom of religion has remained the doctrinal rule. The majority's refusal
to draw a line defining which speech would be covered by the free speech clause and which
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reasoned that any other treatment would appear to be the government's
favoring or disfavoring religion, a gesture incompatible with Establishment
Clause jurisprudence. 55 Furthermore, the Supreme Court has declared that
restrictions on religious-oriented speech
in a public forum constitute
56
discrimination.
viewpoint
impermissible
The decision in Rosenberger is representative of the current Court's
willingness to apply the forum analysis in religious speech cases. At issue
in Rosenberger was the University of Virginia's denial of funding to a
Christian-oriented newspaper entitled Wide Awake. The school claimed
that it refused to fund the newspaper because such a direct subsidy given to
the advancement of religion would be per se illegal under Establishment
Clause precedents. 57 However, the Court found that the money within a
university's student activities fund is a government-created public forum,
as such money was to be used for the expressive purposes of the on-campus
would be covered by the free exercise clause has left the courts without any guidance as to
how they should attack workplace burdens on free exercise and free speech rights. The
Supreme Court's statement that "[n]either do we reach the questions that would arise if state
accommodation of free exercise and free speech rights should, in a particular case, conflict
with the prohibitions of the Establishment Clause," id. at 273, is the reason for writing this
comment.
55. See Widmar, 454 U.S. at 277.
56. See Rosenberger v. Rector & Visitors of the Univ. of Va., 115 S.Ct. 2510, 2516
(1995) ("The government must abstain from regulating speech when the specific motivating
ideology or the opinion or perspective of the speaker is the rationale for the restriction ....
These principles provide the framework forbidding the State from exercising viewpoint
discrimination, even when the limited public forum is one of its own creation."); Lamb's
Chapel, 113 S.Ct. at 2147-48 ("The principle that has emerged from our cases 'is that the
First Amendment forbids the government to regulate speech in ways that favor some
viewpoints or ideas at the expense of others."'); Perry Educ. Ass'n v. Perry Local Educ.
Ass'n, 460 U.S. 37, 62 (1983) (Brennan, J., dissenting) ("Viewpoint discrimination is
censorship in its purest form and government regulation that discriminates among
viewpoints threatens the continued vitality of 'free speech."').
57. The University based its argument on a long list of cases which had declared that
the funding of religion violates the Establishment Clause. See Bowen, 487 U.S. at 642
(Blackmun, J., dissenting) ("Public funds may not be used to endorse the religious
message."); School Dist. of Grand Rapids v. Ball, 473 U.S. 373, 385 (1985) ("Mhe Clause
does absolutely prohibit government-financed or government-sponsored indoctrination into
the beliefs of a particular religious faith."); Committee for Pub. Educ. & Religious Liberty
v. Nyquist, 413 U.S. 756, 772 (1973) ("Primary among those evils [against which the
Establishment Clause guards] have been sponsorship, financial support, and active
involvement of the sovereign in religious activity.") (citations and internal quotation marks
omitted); Everson v. Board of Educ., 330 U.S. 1, 16 (1947) ("No tax in any amount, large or
small, can be levied to support any religious activities or institutions ..."); see also
Wolman v. Walter, 433 U.S. 229 (1977); Meek v. Pittenger, 421 U.S. 349 (1975); Tilton v.
Richardson, 403 U.S. 672 (1971).
Compare these thoughts with Justice Thomas' restatement in Rosenberger of an oftenused argument that a "'no-aid' principle would require that 'a church could not be protected
by the police and fire departments, or have its public sidewalk kept in repair."' 115 S.Ct. at
2532 (Thomas, J., concurring) (citations omitted).
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student groups and clubs. 58 The Student Activity Fund would supply the
views could be expressed on campus,
means through which a diversity of 59
forum.
public
geographic
a
to
similar
In turn, the Court stated that "ideologically driven attempts to suppress
a particular point of view are presumptively unconstitutional in funding, as
in other contexts [such as free speech]." 6 Because a large number of other
non-religious groups had been funded by the Student Activity Fund,
including several other newspapers with varying points of view, the Court
concluded that refusal to fund Wide Awake amounted to impermissible
viewpoint discrimination. 61 As a result, the Court held that any money
distributed from this account to fund on-campus groups must be distributed
in a neutral manner that does not differentiate between religious groups and
non-religious groups. 62
Although the Supreme Court has never applied the forum approach to
workplace burdens on religious speech, its holdings in Lamb's Chapel,
Mergens, and especially Rosenberger indicate that future cases involving
workplace prohibitions may be raised and adjudicated under the forum
analysis. 63 Accordingly, the question that begs an answer is whether the
government workplace will be considered a public forum or a limited
public forum. In Cornelius v. NAACP Legal Defense and Educational
Fund, Inc.,64 the Supreme Court stated unequivocally that a governmental
workplace will not be considered a public forum during the time when the
premises are being used for regular government business. 65 Furthermore,
the Court generally stated that in order to create a public forum the
government must "intentionally open[] a nontraditional forum for public
discourse." 66 Rarely will a government employer have the need or desire to
create such a scenario. Thus, government workplaces will almost always
be considered limited public forums for inquiries into burdens on religious

58. See Rosenberger, 115 S. Ct. at 2517-18.
59. See id. at 2517 ("The SAF is a forum more in a metaphysical than in a spatial or
geographic sense, but the same principles are applicable."); see also Perry,460 U.S. at 4647 (1983) (forum analysis applied to a school mail system); Cornelius v. NAACP Legal
Defense & Educ. Fund, Inc., 473 U.S. 788, 801 (forum analysis applied to charitable

contribution program).
60. Rosenberger, 115 S.Ct. at 2517.
61. See id. at 2518 ('The University's denial of [Wide Awake Production's] request for
third-party payments in the present case is based upon viewpoint discrimination...
62. See id. at 2519.
63. See id.
64. 473 U.S. at 788.
65. See id. at 805 (stating that "[t]he federal workplace, like any place of employment,
exists to accomplish the business of the employer[,]" not to provide a public forum).
66. Id. at 802 ("The government does not create a public forum by inaction or by
permitting limited discourse, but only by intentionally opening a nontraditional forum for
public discourse.").
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speech rights.
HI.

THE PICKERING BALANCING TEST AS USED IN THE CONTEXT OF
MEASURING FREE SPEECH AND FREE EXERCISE RIGHTS IN THE
PUBLIC WORKPLACE

Throughout the early part of the twentieth century, the courts often
reasoned that a citizen who chooses to become an employee of the
government did not retain the same constitutional rights during the
workday as he had when he returned to his civilian status at the end of his
workday. 67 Relying on prevailing notions of freedom of contract, past
jurisprudence required workers to relinquish their constitutional rights as
part and parcel of their employment contract.68 In turn, public employers
were not burdened with the necessity of protecting their employees' rights
unless such guarantees were explicitly written into their employees'
contracts. 69 Justice Holmes' famous statement epitomizes this doctrine:
The Petitioner may have a constitutional right to talk politics, but
he has no constitutional right to be a policeman. There are few
employments for hire in which the servant does not agree to
suspend his constitutional rights of free speech as well as of
idleness by the implied terms of contract. The servant cannot
complain, as70 he takes the employment on the terms which are
offered him.
This view has been dubbed the "rights-privilege distinction"; it
enjoyed1 much support from the Supreme Court until the middle of the
7
1950s.
Since that time, however, the Court and most legal scholars have
disregarded this theory, favoring the "unconstitutional conditions" doctrine
instead.72 Within this framework, a citizen's basic constitutional rightsincluding his First Amendment rights of freedom of speech, freedom of

67. See generallyVAN ALSTYNE, supra note 32, at 330-435.
68. See Adler v. Board of Educ., 342 U.S. 485 (1952); Garner v. Board of Pub. Works,
341 U.S. 716 (1951); United Pub. Workers v. Mitchell, 330 U.S. 75 (1947); United States v.
Wurzbach, 280 U.S. 396 (1930).
69. See generallyVAN ALSTYNE, supra note 32, at 330-435.
70. McAuliffe v. Mayor of New Bedford, 29 N.E. 517, 517-18 (Mass. 1892).
71. The last vestiges of the "rights-privilege distinction" disappeared in a series of cases
where public employers were forced to swear oaths of loyalty to the state, and furthermore,
to reveal the groups with which they associated. See Cafeteria & Restaurant Workers Union
Local 473 v. McElroy, 367 U.S. 886, 898 (1961) (noting that a government cannot deny
employment to an individual because of previous membership in a particular party);
Wiemann v. Updegraff, 344 U.S. 183, 219 (1952) (prohibiting government employer from
requiring employees to swear that they had no prior affiliation with Communists).
72. See generally VAN ALSTYNI,

supra note 32, at 330-435.
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association, and free exercise-are not sacrificed when the citizen becomes
an employee of the state.73 Rather, the government is responsible for
protecting the rights of its citizens no matter what the context. 74
Accordingly, "absent sufficient cause, a public employer may not
constitutionally compel one of its employees to relinquish a constitutional
right as a condition of employment." 75
However, it is equally clear that a government as an employer has a
meaningful and important interest in keeping order within its workplace so
as to preserve its efficiency.76 Indeed, our government offices must be
empowered to carry forward with their work unhampered by major
disruption. Otherwise, the government's ability to provide social services,
stabilize the economy, and preserve the general structure of our democracy
will suffer. In this sense, a government employer has a significant motive
in eliminating employee action which is disruptive, even when the
employee believes that such action is protected by the language of the First
Amendment. There is little doubt that some employee speech and
proselytizing can cause controversy or significantly reduce the efficiency of
the workplace. Upholding this speech might be essential to democratic
principles, but allowing it unconditionally could be detrimental to the
democracy as a whole. This tension results in the notion "that the
government as employer indeed has far broader powers than does the
government as sovereign. 7 7
The Supreme Court first attacked this "employee's right dilemma" in
Pickering v. Board of Education,78 a case involving the free speech rights
of a public employee. The holding, limited at the time to the issue of free
speech in the government workplace, laid out a balancing test for gauging
73. See id.
74. See Frost v. Railroad Comm'n, 271 U.S. 583 (1926) ("It is the government the first
and fourteenth amendments are meant to constrain (and do constrain), regardless of the
guise or capacity in which government acts.").
75. Shahar v. Bowers, 836 F. Supp. 859, 864 (N.D. Ga. 1993) (discussing the Pickering
analysis). For a more in-depth analysis of the Pickering test and its lineage, see VAN
ALSTYNE, supra note 32, at 330-445; see also JAMES E. LEAHY, ThE FIRST AMENDMENT,

1791-1991, 163 (1991) (noting that restraint upon public employees dates back to 1789
when Congress made it "unlawful for certain officers of the Treasury Department to engage
in the business of trade or commerce") (quoting Ex parte Cortis, 106 U.S. 371, 372 (1882)).
76. See Waters v. Churchill, 511 U.S. 661, 674-75 (1994) (stating that the expanded
power afforded the government over its employees is justified by "the practical realities of
government employment... [and because] the government is employing someone for the
very purpose of effectively achieving its goals"); Cornelius v. NAACP Legal Defense &
Educ. Fund, Inc., 473 U.S. 788, 805 (1985) ("It follows that the Government has the right to
exercise control over access to the federal workplace in order to avoid interruptions to the
performance of the duties of its employees."); Connick v. Myers, 461 U.S. 138, 150-151
(1983); Arnett v. Kennedy, 416 U.S. 134, 168 (1974) (Powell, J., concurring in part).
77. Waters, 114 S. Ct. at 1886.
78. 391 U.S. 563, 568 (1968).
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the constitutionality of employer burdens on employees' workplace
speech.79 Under Pickering, when an employer burdens a constitutionally
protected right of its employee, the presiding court will employ a balancing
test.80 In the balancing, the court must weigh the gravity of the burden on
the employee's asserted right against the employer's interest in burdening
the employee's right in order to provide for the efficient delivery of public
services. 81
The Pickering balancing test has been used since 1968, subject to
some modification and fine-tuning along the way. 82 More importantly, the
test has recently been adopted by the various circuits in measuring the
burdens placed on other constitutionally-protected rights by public
employers. In particular, the circuits have considered, and sometimes
applied, the Pickering test to cases involving workplace burdens on
expressive association, 3 intimate association, 84 the right to petition, 85 and
Fourteenth Amendment "privacy" rights. 86 These courts have hinted that

79. See id.
80. See id.
81. See id.
82. See Rankin v. McPherson, 483 U.S. 378, 384 (1987); Connick v. Myers, 461 U.S.
138, 142-43 (1983); Branti v. Finkel, 445 U.S. 507, 515-16 (1980); Elrod v. Bums, 427 U.S.
347, 361 (1976).
83. See Hatcher v. Board of Pub. Educ., 809 F.2d 1546, 1559 (11th Cir. 1987)
(remanding to the trier of fact for determining whether employee's right of expressive
association outweighed the defendant's interest in promoting the efficient operations of its
schools).
84. See Wilson v. Taylor, 733 F.2d 1539, 1542-44 (11th Cir. 1984) (holding that the
Pickering test is the appropriate standard for examining the police officer's intimate
association claim); Shahar v. Bowers, 836 F. Supp. 859, 864-66 (N.D. Ga. 1993) (using
Pickering analysis in examining intimate association claim), aff'd in part, vacated in part,
70 F.3d 1218 (11th Cir. 1995). On appeal, only one of three judges believed the Pickering
approach was appropriate. See also Paul Cervenik, Note, Who Your FriendsAre Could Get
You Fired!The Connick "Public Concern" Test Unjustiflably Restricts Public Employees'
Associational Rights, 79 MINN. L. REv. 425 (1994) (discussing the application of the
Pickering approach to association claims).
85. See Wayte v. United States, 470 U.S. 598, 611 n.1 1 (1985) ("Although the right to
petition and the right to free speech are separate guarantees [of the First Amendment], they
are related and generally subject to the same constitutional analysis."); White Plains Towing
Corp. v. Patterson, 991 F.2d 1049, 1059 (2d Cir. 1993) (holding that "right-to-petition
claims are also governed by the [Pickering] interest-balancing principles"); Schalk v.
Gallemore, 906 F.2d 491, 498 (10th Cir. 1990) (per curiam); Day v. South Park Indep. Sch.
Dist., 768 F.2d 696, 701 (5th Cir. 1985).
86. Other circuits have applied the Pickering analysis in examining constitutional
workplace burdens. See Fyfe v. Curlee, 902 F.2d 401, 405 (5th Cir. 1990) (applying
Pickering test where public school employee was fired for sending her daughter to private
school); Stough v. Crenshaw County Bd. of Educ., 744 F.2d 1479, 1481 (11th Cir. 1984)
(applying Pickering test to school board employee's constitutional challenge to policy
prohibiting school employees from sending their children to private schools); Thome v. City
of El Segundo, 726 F.2d 459, 468-472 (9th Cir. 1983) (applying a Pickering-type sliding

760

U. PA. JOURNAL OF LABORAND EMPLOYMENT LAW

[Vol. 1:2

the Pickering test would
also be appropriate in examining public workplace
87
free exercise claims.
IV. THE RECENT CASES DEFINING THE BOUNDARIES OF RELIGIOUS
EXPRESSION IN THE WORKPLACE

A.

Examining Burdens Placed Upon Employees' Religious Speech and
Advocacy

1.

Brown v. Polk County, Iowa

The circuit case which has drawn the most national attention in this
area is Brown v. Polk County, Iowa. 88 The plaintiff, Isaiah Brown, a bornagain Christian, claimed that Polk County had burdened his constitutional
guarantees of free exercise and free speech when they ordered him to
"cease any activities that could be considered to be religious proselytizing,
witnessing, or counseling" on the job. 89 During his employment, Brown
supervised fifty employees in the County's data processing department. 90
Throughout the length of his employment, Brown's presence was
controversial because he often used the government facilities during the
workday for religious activity.9' In particular, Brown had directed a
secretary to type Bible study notes for him, had allowed several employees
to say prayers in his office at the beginning of the workday, had allowed
and encouraged several employees to say prayers in his office during
department meetings held during the day, and "in addressing one meeting
of employees.... had referred to Bible passages related to slothfulness and
work ethics." 92
Fearing that Brown's actions in his capacity as supervisor of a county
department could be construed as governmental endorsement of religion,
the County issued the warning described above. A year later, after
scale scrutiny to employee's intimate association claims); Kukla v. Village of Antioch, 647
F. Supp. 799, 803-812 (N.D. Ill. 1986) (using Pickering test for intimate association claim).
87. See Shahar,836 F. Supp. at 866 (holding that "in [the] absence of clear guidance to
the contrary ...the Pickeringbalancing test applies to plaintiffs free exercise claim"). On
appeal, two of three appellate judges agreed that the Pickering test is the appropriate
standard, rather than a compelling interest test. See Shahar,70 F.3d at 1225.
88. 61 F.3d at 650. For other discussions of the Brown case, see generally Epperson,
supra note 2.
89. Brown, 61 F.3d at 658.
90. See id. at 652.
91. See id. at 652, 658.
92. Id. at 652.
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discovering that Brown had allowed his employees to use governmental
computers for personal reasons, Brown was fired. In response, Brown filed
suit, raising both statutory claims under Title VII, and constitutional claims
under 42 U.S.C. § 1983. 93
Attacking the question of whether Brown's free exercise rights were
burdened by his employer's warning to stop proselytizing, the Eighth
Circuit employed the Pickering balancing test, likening the free exercise
right to the right of free speech.
Although the free exercise of religion is certainly a fundamental
constitutional right, we believe that the Supreme Court might
well adopt, for free exercise cases that arise in the context of
public employment, an analysis like the one enunciated in
Pickering .... That case dealt with free speech rather than the
free exercise of religion, but because the analogy is such a close
one, and because we see no essential relevant differences
between those rights, we shall endeavor to apply the principles of
Pickeringto the case at hand.94
However, the panel adopted its own test for free exercise claims by
attaching additional prongs to the Pickering analysis. First, the court stated
that the plaintiff "must show that the governmental action complained of
substantially burdened their religious activities." 95 Next, the court used the
"public concern" prong of the Pickering test under which a public
96
employee's speech is only protected if it is on a matter of public concern.
After determining that "[t]he kind of speech that Polk county prohibited...
lies right at the core of the Free exercise clause," 97 the court weighed the
competing interests of Brown and the government as employer. In doing
so, the court concluded that Brown's activities did not cause any substantial
disruption of workplace efficiency, and thus, the government's interest
93. Brown claimed that he was fired because of his race and religion and sought relief
under Title VII of the Civil Rights Act, 42 U.S.C. § 2000e-2(a)(1) (1997) and also under
IOWA CODE ANN. § 216.6(l)(a) (West 1996). These claims, however, are beyond the scope
of this comment.
94. Brown, 61 F.3d at 658 (citations omitted).
95. Id.
96. The "public concern" prong was developed by the Court in Pickering and most
clearly elaborated upon in Rankin v. McPherson, 483 U.S. 378 (1987) and Connick v.
Myers, 461 U.S. 138, 143-44 (1983). Although public concern is important in the free
speech arena, it is not entirely clear whether this prong is really an appropriate inquiry in a
free exercise analysis.
The author does not recommend that the public concern prong be applied to cases like
Brown. Other authors have likewise argued that the public concern prong is inappropriate in
examining other First Amendment rights under the Pickering analysis. See Cervenik, supra
note 84, at 444-47 (arguing that the "public concern" test is an inappropriate inquiry in First
Amendment associational claims).
97. Brown, 61 F.3d at 658.
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under a Pickering analysis carried little weight. Although the court
conceded that an employer may have a strong interest in preventing
religious harassment or intimidation, especially in cases where the person
advocating religious involvement is a supervisor, it did not find this
argument dispositive here. The government's claim that it was trying to
avoid an Establishment Clause violation98 was also rejected by the court
because such a position would give "a dominance to the Establishment
Clause that it does not have and.., would allow [the Establishment
Clause] to trump the Free Exercise Clause." 99 The court declared that the
"government is charged with making sure that its activities are confined to
the ample and well-defined space that separates [the two clauses]. ' 10°
Finally, the panel added a third prong which mandated that such a
prohibition must be "reasonably related to the exercise of that right and
must be narrowly tailored to its achievement."'' 1 Under the present
circumstances, the court felt that the prohibition issued to Brown, which

98. Under Establishment Clause doctrine, the Constitution is violated generally when
the government acts in a way that either has the purpose of advancing or inhibiting religion,
endorses religion, or appears to have caused too much entanglement between the state and
religion. See generally Allegheny County v. Greater Pittsburgh Chapter, ACLU, 492 U.S.
573 (1989); Lemon v. Kurtzman, 403 U.S. 602 (1971).
99. Brown, 61 F.3d at 659.
100. Id.
101. Id. at 658; see also Thomas v. Review Bd., 450 U.S. 707, 718 (1981). It should be
noted here that the Eighth Circuit in Brown combined the doctrinal tests previously used
under a normal free exercise inquiry with the balancing test used for measuring free speech
in the workplace. The standard test in the free exercise arena required the plaintiff first to
show that his free exercise rights were burdened by governmental action. If the plaintiff did
this, then the government was required to show that he had a compelling interest in passing
such a law, that the law was reasonably related to the exercise of that right, and that the law
was narrowly drawn to reach that goal. See generally Jimmy Swaggart Ministries v. Board
of Equalization, 493 U.S. 378 (1990); Lyng v. Northwest Indian Cemetery Protective Ass'n,
485 U.S. 439 (1988); Goldman v. Weinberger, 475 U.S. 503 (1986); Wisconsin v. Yoder,
406 U.S. 205 (1972); Sherbert v. Verner, 374 U.S. 398 (1963).
However, in 1990, almost three decades of free exercise jurisprudence were more or
less overruled by Employment Division, Department of Human Resources of Oregon v.
Smith, 494 U.S. 872 (1990), in which the Supreme Court held that the Free Exercise Clause
is violated only when the government passes a law that discriminates against one or more
religions, and is thus not generally applicable. Smith was upheld and expanded upon in
Lukumi v. City of Hialeah,473 U.S. 520 (1993).
Believing that the Smith holding substantially limited religious freedom for citizens,
Congress passed the Religious Freedom Restoration Act ("RFRA"). This statute provided
that "[g]ovemment shall not substantially burden a person's exercise of religion even if the
burden results from a rule of general applicability... [unless it] (1) is done in furtherance of
a compelling governmental interest; and (2) is the least restrictive means of furthering that
compelling governmental interest." 42 U.S.C. § 2000b (1993).
Regardless, the Supreme Court recently overruled the constitutionality of RFRA in
City of Boerne v. P.F. Flores, 502 U.S. 507 (1997), sending the jurisprudence back to the
Smith standard.
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seemed to restrict all religious speech, was not a narrowly tailored one.
Furthermore, the prohibition also displayed impermissible hostility towards
religion. 12
The balancing approach adopted in Brown is the most appropriate
standard enunciated thus far by the circuit courts. The three-prong test
employed by the Brown court was developed by combining aspects of the
free exercise inquiry, the pre-existing RFRA inquiry, and the Pickering free
speech approach. Under such an approach, the court is required to examine
whether the plaintiff-employee suffered an impediment to his free exercise
of religion. 10 3 Although current jurisprudence would do away with this
prong in pure free exercise cases, it may be worthwhile to utilize the
burden inquiry in determining the magnitude of the plaintiff's interest in
religious speech cases. Second, the court must then apply the Pickering
balancing test, utilizing thirty years of case law in this area as guidance in
exploring the topic of free speech in the government workplace. 1°4 Finally,
the court is warranted in returning to the free exercise approach, which
entails asking whether the government action interfered with religious
activity and represented the least restrictive means of achieving the
government goal sought.10 5
The balancing test should be used in the context of the government
workplace to provide the government employer a measure of deference in
asserting its interests in efficiency. 1°6 This higher level of deference is
102. See Brown, 61 F.3d at 659.
103. In the free exercise arena prior to Smith, the Supreme Court required a "substantial
burden" finding which existed when "the state conditions receipt of an important benefit
upon conduct proscribed by a religious faith, or where it denies such a benefit because of
conduct mandated by religious belief, thereby putting substantial pressure on an adherent to
modify his behavior and to violate his beliefs." Thomas, 450 U.S. at 717-18. However,
under current Smith free exercise jurisprudence, this substantial burden prong is not
employed.
Although RFRA's substantial burden test has been erased, the concept was employed
in the Brown case. In Brown, the court set a low threshold for injury and found that the
plaintiff had suffered a substantial burden simply because "from Mr. Brown's testimony[,]
there can be no doubt that his religious beliefs are extremely important to him and play a
central role in his life." Brown, 61 F.3d at 658 (emphasis added).
104. The court in Brown stated that "Pickering recognizes a public employee's right to
speak on matters that lie at the core of the first amendment, that is, matters of public
concern, so long as the 'effective functioning of the public employer's enterprise' is not
interfered with." Brown, 61 F.3d at 658 (citation omitted). The public concern requirement
was fleshed out by the Supreme Court in Connick and Rankin.
105. The Brown court found that the County's broad order to cease all religious
proselytizing was not the least restrictive means of achieving the County's goal of avoiding
an Establishment Clause violation. See Brown, 61 F.3d at 658. However, although the
Eighth Circuit cited to Thomas, 450 U.S. at 718, this prong has not often been employed by
the Supreme Court. Rather, free exercise cases have been mainly decided on the burden and
compelling interest prong.
106. The Pickering balancing approach was designed to afford the government some
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usually afforded to the government in other contexts where its interests in
maintaining order and efficiency are of utmost importance, such as within
l and the federal prison system. 1°9
the public schools, 10 7 the military, 08
On
the other hand, the public forum approach may offer too much or too little
deference to the government's ability to curtail employee religious speech.
2.

Tucker v. State of CaliforniaDepartment of Education

The Ninth Circuit in Tucker v. State of California Department of

deference in restricting speech in order to achieve government workplace efficiency and
efficacy. See Connick v. Myers, 461 U.S. 138, 150 (1983) ("The Pickering balance requires
full consideration of the government's interest in the effective and efficient fulfillment of its
responsibilities to the public."); see also Arnett v. Kennedy, 416 U.S. 134, 168 (1974)
(Powell, J., writing separately) ("mhe government, as employer, must have wide discretion
and control over the management of its personnel and internal affairs. This includes the
prerogative to remove employees whose conduct hinders efficient operation .... ."). The
same logic should apply in analyzing restrictions on religious advocacy in the workplace.
107. The Supreme Court has employed a balancing test in the school context, noting that
the rights of students and teachers within the school setting are somewhat diminished by the
government's need to maintain order within the school setting. See Tinker v. Des Moines
Indep. Community Sch. Dist., 393 U.S. 503, 506 (1969) ("[S]tudents may express their
opinions at school, even on controversial subjects, so long as they do so without materially
disrupting classwork, creating substantial disorder, or invading the rights of others."). The
Tenth Circuit in Roberts v. Madigan, 921 F.2d 1047, 1056 (1990), extended this reasoning
to include teachers as well.
Accordingly, although "[n]either students [n]or teachers shed their constitutional
rights to freedom of speech or expression at the schoolhouse gate," Tinker, 393 U.S. at 506,
the rights of these students and teachers "are not automatically coextensive with the rights of
[regular] adults." Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 682 (1986); see also
Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988) (granting school officials broad
discretion in exercising editorial control over student publications for "pedagogical
reasons").
108. See Goldman v. Weinberger, 475 U.S. 503 (1986) (giving a lot of deference to the
military's interests in uniform appearance, instinctive obedience, and espirit de corps, and
upholding a military regulation which forced a Jewish soldier to remove his yarmulke
against his religious beliefs). The Goldman Court held that "[o]ur review of military
regulations challenged on First Amendment grounds is far more deferential than
constitutional review of similar laws designed for civilian society." Id. at 507; see also
Brown v. Glines, 444 U.S. 348 (1980) (upholding as constitutional an Air Force regulation
restricting the right to circulate a petition); Hartmann v. Stone, 68 F.3d 973, 984 (6th Cir.
1995) (stating that "[c]learly the courts must grant the military wide latitude in its
operations").
109. See Mack v. O'Leary, 80 F.3d 1175, 1180 (7th Cir. 1996) ("[M]aintaining order in
prisons is a compelling governmental interest and one that frequently requires and so
justifies limitations on freedom of religious conduct."); see also H.R. REP. No. 88-103, at 8
(1993) (In passing RFRA, the House of Representatives stated that "religious liberty claims
in the context of prisons and the military present far different problems ... than they do in
civilian settings. Ensuring the safety and orderliness of penological institutions, as well as
maintaining discipline in our armed forces, have been recognized as governmental interests
of the highest order.").
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Education"° recently adopted an approach similar to that adopted in
Brown. Tucker, a computer analyst for California's Department of
Education, held religious beliefs that commanded him to give thanks to
God for the work that he performed."' In obedience to his faith, Tucker
placed the acronym "SOTLJC" and the phrase "Servant of the Lord Jesus
12
Christ" after his name on the label of the software program he created
The software was eventually distributed within the division." 3 In response,
his supervisor ordered him to refrain from using the acronym and from
engaging in religious discussions. 1 14 Some months later, the state employer
issued an order to all of the employees of the division which provided in
part that employees may not: "1. Engage in any religious advocacy, either
written or oral, during the work hours or in the workplace; and 2. Place any
personal acronym, title, symbol, logo or declaration unrelated to the
business of
the department on any official communication or work
15
product.""
Tucker challenged prohibition number two as unconstitutional under
both the First Amendment and Title VII."6 He argued that the public
forum approach should apply here since the office allowed "its
employees.., to discuss public questions when they assemble informally
' 7
at their desks, drinking fountains, lunch rooms, copy machines, etc.""
However, the court rejected the invitation to use the forum approach,
stating that the government had not opened a public forum. 1 8 Instead, the
Ninth Circuit applied the Pickering balancing test, developing an approach
which differed both from the standard Pickering test and the approach
taken by the Eighth Circuit in Brown. Whereas the Pickering analysis is
usually used to measure burdens placed on one employee (as in Brown), the
prohibition in Tucker applied to all employees. Accordingly, the court
concluded that "the government's burden when seeking to justify a broad
deterrent on speech that affects an entire group of its employees is greater
than when it is defending an individual disciplinary decision."'" 9
In balancing the interests of the parties, the panel examined all five

110. 97 F.3d 1204 (9th Cir. 1996).
111. See id. at 1208.
112. See id.
113. See id.
114. See id.
115. Id. at 1209.
116. See id.
117. Id.
118. See id.
119. Id. at 1210-11; see also National Employees Treasury Union, 513 U.S. 454, 468
(1995) ("[Unlike an adverse action taken in response to actual speech, this ban chills
potential speech before it happens."); NAACP v. Button, 371 U.S. 415, 438 (1963) ("Broad
prophylactic rules in the area of free expression are suspect.").
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interests asserted by the State; however, they paid almost exclusive
attention to the State's claims that religious advocacy would decrease
efficiency in the office and that it would appear to create an Establishment
Clause violation. 120
Summarily, the court determined that the only
decrease in efficiency caused by Tucker's religious speech was the time
2
spent by the employer in trying to prevent Tucker's religious expression.1 '
To the court, this disruption was not substantial enough to outweigh
Tucker's free speech rights.122
The panel reviewed the State's fear of an Establishment Clause
violation more closely, but ultimately decided that under the circumstances
as presented, the employer had no reason to believe that allowing private
religious speech would be perceived as government endorsement of
religion.123 The court reasoned that although the Supreme Court has not
yet considered the constitutionality of a flat ban on employee religious
speech within a government office, prior decisions suggest that California's
fear of an endorsement problem are irrational in the case presented. 124 In
particular, the Ninth Circuit cited Widmar v. Vincent,'25 and reiterated the
general proposition that the State does not necessarily endorse every idea
which it allows to be expressed. The bench then cited the Rosenberger
decision,1 6 stating that there must be "plausible fear" that the speech of an
individual would be considered to be endorsed by the State in order for the
government's fear of an Establishment Clause violation claim to warrant
any consideration from the Court. 27 After reviewing the facts of the
present case, the court concluded that there was no reason that the
government should fear that religious speech made within this office could
be perceived as government endorsement of religion by a "reasonable
outsider."' 128 The court observed: "[c]ertainly, nothing Tucker says about

120. See Tucker, 97 F.3d at 1211.
121. See id.
122. See id.
123. See id. at 1212.
124. See id.
125. 454 U.S. at 272 n.10 (1981) ("[B]y creating a forum the University does not thereby
endorse or promote any of the particular ideas aired there. Undoubtedly many views are
advocated in the forum with which the University desires no association.").
126. 115 S. Ct. 2510.
127. Notice that the court in Tucker brought in the forum approach not in determining
whether the speech should be allowed in general, but in determining whether in such a
limited forum the government need worry about possible endorsement of a religious
message. See Tucker, 97 F.3d at 1212. Despite the fact that the court is relying on
Rosenberger and Widmar as a unit to debunk only one piece of the State's claim, it is
incredibly important to note the use of the rulings in the Rosenberger decision to protect
religious speech from government encumbrance. See id.
128. See Tucker, 97 F.3d at 1212 ("In fact, most of the conduct covered by the orders is
speech that could in no way cause anyone to believe that the government endorsed it.").
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religion in his office discourse is likely to cause a reasonable person to
believe that the state is speaking or supports [Tucker's] views." 129 Without
a plausible fear of an endorsement problem, the State had no reason to
speech, and its interests were deemed
place such a broad ban on 13religious
0
outweighed.
and
negligible
The Tucker decision depicts the usefulness of the balancing approach
in analyzing cases where there has been governmental suppression of
religious advocacy in the workplace. The balancing test allows the courts
to accurately settle the Establishment Clause conflict through a careful
examination and weighing of the facts in each case. Without such a
balancing approach, the courts would be forced to conclude that the
Establishment Clause trumps the Free Exercise Clause in each case, or vice
versa. However, our jurisprudence does not endorse the idea that any of
the First Amendment clauses is more important than any other.13 1 The
clauses of the First Amendment are not designed to compete with one
another, nor is one intended to trump the effects of the other. 132 Rather,
when First Amendment clauses come into conflict, the courts must follow
the Brown-Tucker example and engage in a "totality of the circumstances"
129. Id. at 1213.
130. See id.
131. See McDonald v. Smith, 472 U.S. 479, 485 (1985) (holding that the Petition Clause
does not enjoy a special status among the First Amendment guarantees); Belk v. Minocqua,
858 F.2d 1258, 1261-62 (7th Cir. 1988) ("Were we to adopt Belk's position that the right to
petition is absolute, we would be guilty of implementing precisely the sort of hierarchy of
first amendment rights forbidden by McDonald .... [There is] no legal or historical
precedent for such a stratification of first amendment freedoms."); In re IBP Confidential
Bus. Documents Litig., 797 F.2d 632, 640 (8th Cir. 1986) (stating that there is "coequal
status of the right to petition with other first amendment rights"); Gros v. Port Washington
Police Dist., 932 F. Supp. 63, 66 (E.D.N.Y. 1996) ("[I]n cases such as this, the free speech
and free association claims are so intertwined, that permitting the latter to survive the former
where the free speech claim would otherwise fail, would result in the emasculation of
Connick by permitting a back door recovery under section 1983 that the Supreme Court did
not countenance."); Broderick v. Roache, 767 F. Supp. 20, 25 n.9 (D. Mass. 1991) (noting
that there is "no basis in the substantive law which affords freedom of association a higher
level of protection than the right of free speech"); see also Reena Raggi, An Independent
Right to Freedom of Association, 12 HARv. C.R.-C.L. L. REv. 1, 11 (1977) (stating that the
right of expressive association has "traditionally been little more than a shorthand for
safeguarding an individual's [free speech right] when he exercises [it] through a group").
132. See, e.g., Brown v. Polk County, 61 F.3d 650, 659 (1995) ("The [State] would have
us hold that their 'interest' in avoiding a claim against them that they have violated the
establishment clause allows them to prohibit religious expression altogether in their
workplaces. Such a position is too extravagant to maintain, for it gives a dominance to the
establishment clause that it does not have and that would allow it to trump the free exercise
clause."); see also RONALD D. ROTUNDA & JOHN E. NowAK, TREATISE ON CONSTITUTIONAL
LAw: SUBSTANCE AND PROCEDURE § 446 (2d ed. 1992) ("There is a natural antagonism
between a command not to establish religion and a command not to inhibit its practice. This
tension between the clauses often leaves the Court with having to choose between
competing values in religion cases.").
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balancing approach, weighing the respective rights in light of the facts of
each case.133 This need for a comprehensive factual approach was best
expressed by the Seventh Circuit in Bishop v. Aronov,TM where the court
stated that "First [A]mendment doctrines are manifold, and their diverse
facts and analyses may reveal but one consistent truth with respect to the
amendment-each case is decided on its own merits." 135
3.

Other Cases Employing The PickeringTest in the Context of
Workplace Religious Advocacy

The Pickering balancing test has been applied to other free speech and
free exercise claims within the last decade. In Baz v. Walters,136 the
Seventh Circuit balanced the interests of a chaplain who was fired from a
Veterans Administration psychiatric hospital for preaching to his patients
against the hospital's interest in maintaining order and the health of their
patients. 137 The court in Baz held that the chaplain's rights were
outweighed by the fact that his religious activities were "detrimental to the
best interests of the patients and the general maintenance of order at the
hospital.' 38
Even outside the usual government workplace, government employees
whose free exercise rights are burdened have their interests weighed under
Pickering. In Lumpkin v. Brown, 139 the City of San Francisco appointed
the plaintiff, Reverend Eugene Lumpkin, to the Human Rights
Commission. 14° Subsequently, the mayor fired him after he made a number
of controversial statements that were inconsistent with the very purpose of
the Commission. 141 In particular, Lumpkin was quoted as saying "[t]he
homosexual lifestyle is an abomination against God. So I have to preach
that homosexuality is a sin."' 42 In Lumpkin, the Ninth Circuit found that
the mayor's interest outweighed the reverend's free exercise claim,
especially in light of the fact that the reverend's comments contradicted the
133. See Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 852 (1995)
(O'Connor, J., concurring) ("When bedrock principles collide, they test the limits of
categorical obstinacy and expose the flaws and the dangers of a Grand Unified Theory that
may turn out to be neither grand nor unified. The Court... must... focus on specific
features of a particular government action to ensure that it does not violate the
Constitution.").
134. 926 F.2d 1066 (11th Cir. 1991).
135. Id. at 1070.
136. 782 F.2d 701 (7th Cir. 1986).
137. See id. at 708.
138. Id.
139. 109 F.3d 1498 (9th Cir. 1997).
140. See id. at 1500.
141. See id.
142. Id. at 1499.
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purpose of the Human Rights Commission and could taint the public's
perception of the Commission.1 43 Weighing those factors, the court held
that Lumpkin's free exercise claim failed.' 44
Burdens on the free exercise and religious speech rights of public
school and university teachers have also been examined under a Pickeringtype test. In Peloza v. Capistrano Unified School District,145 the Ninth
Circuit found that a school district's prohibition on a high school teacher's
religious speech, both in and out of the classroom, was constitutional.146
Peloza was a high school biology teacher who often wove his religious
views into his classroom teachings and engaged students in religious
conversations during the day outside of the classroom. 147 Fearing the
possibility of an Establishment Clause violation because of Peloza's
actions, the school district issued him a warning stating that "[y]ou are
hereby directed to refrain from any attempt to convert students to
Christianity or initiating conversations about your religious beliefs during
instructional time, which.., includes any time students are required to be
on campus." 148 Peloza complained that he should be able to engage in
religious conversation whenever he was not teaching class.1 49
The Ninth Circuit treated this restriction as a pure free speech case and
used a form of the balancing test, though not expressly employing the
Pickering analysis. First, the court specified that restrictions on teachers'
speech have been considered in a separate line of cases and require the
determination of different issues.1 50
After announcing this general
principle, the court concluded that "[t]he school district's interest in
avoiding an Establishment Clause violation trumps Peloza's right to free
speech."' 51 Using similar reasoning as that employed in Lumpkin, the court
in Peloza gave much deference to the school district's fear of an
Establishment Clause violation because of the plaintiff's position and
relationship to both the public and the government:
143. See id. at 1501.
144. See id.
145. 37 F.3d517 (9th Cir. 1994).
146. See id. at 522.

147. See id. at519-20.
148. Id. at 522.
149. See id.

150. See id. ("[T]he Court has repeatedly emphasized the need for affirming the
comprehensive authority of the States and of school officials, consistent with fundamental
constitutional safeguards, to prescribe and control conduct in the schools.") (citing Tinker v.
Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 506-07 (1969)); see also Gregory
A. Clarick, Note, Public School Teachers and the FirstAmendment: Protecting the Right to
Teach, 65 N.Y.U. L. REv. 693 (1990) (examining the speech rights of teachers and
suggesting a balancing approach which gives more autonomy and deference to teacher
choices).
151. Peloza, 37 F.3d at522.

770

U. PA. JOURNAL OF LABOR AND EMPLOYMENT LAW

[Vol. 1:2

Peloza is not just any ordinary citizen. He is a teacher. He is one
of those especially respected persons chosen to teach in the high
school's classroom. He is clothed with the mantle of one who
imparts knowledge and wisdom. His expressions of opinion are
all the more believable because he is a teacher. The likelihood of
high school students
equating his views with those of the school
152
is substantial.
Compare this deference to a public employer's interest in avoiding an
Establishment Clause violation with the rejection of this claim in Brown
and Tucker. The court will carefully consider the government's claim,
determining its validity by facts such as the position of the religious
speaker, the message, the audience, and the proximity of the speaker to the
government.
The Eleventh Circuit, in Bishop v. Aronov, 153 used somewhat different
reasoning to examine restrictions on religious speech by professors at
public universities. Dr. Bishop was an assistant professor of health at the
University of Alabama who often referred to his religious beliefs during
class time, calling such comments his "personal bias." 5 4 Most of his
comments revolved around his personal faith in Jesus Christ as a savior and
model of happiness.15 5 In addition, Bishop organized a purportedly
optional extra class for his students to discuss "Evidence of God in Human
Physiology.' 56 Fearing an Establishment Clause problem, the University
demanded that Bishop stop "the interjection of religious beliefs and/or
preferences during instructional time periods" and "the optional157classes
where a 'Christian Perspective' of an academic topic is delivered."'
Bishop responded by filing a lawsuit claiming that his free speech and
free exercise rights were burdened.1 58 The Eleventh Circuit refused to
consider the free speech claim under the public forum rubric and instead
used its own version of the Pickering approach, tailored to examine
burdens on "academic freedom" of professors in the context of a public
university. 59 At the core of the inquiry, the court declared that "[a]s a
place of schooling with a teaching mission, we consider the University's
authority to reasonably control the content of its curriculum, particularly
that content imparted during class time."'' 6° After weighing the factors, the
court concluded that the University's interest in avoiding religious speech
152.
153.
154.
155.
156.
157.
158.
159.
160.

Id.
926 F.2d 1066 (11th Cir. 1991).
See id. at 1068.
See id.
See id at 1068-69.
Id. at 1069.
See id. at 1070.
See id. at 1071-75.
Id. at 1074.
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was sufficient to warrant the reasonable restrictions on Bishop's free
speech rights. 161 Finally, the court summarily dismissed Bishop's free
exercise claims as meritless. 162
In sum, without any guidance from the Supreme Court, many of the
federal circuits have applied a version of the Pickering balancing analysis.
Circuits have afforded varying levels of deference to the employer's fear of
an Establishment Clause violation, resulting in factually similar cases with
dissimilar results. Furthermore, it is clear that the courts are not afraid to
delve into a particular fact pattern and divine the specific issues at play for
the government employer and employee in each case. Such a fact-specific
approach reflects the courts' unwillingness to lay down blanket rules in
defining when constitutional rights have been burdened.
4.

Courts That Have Used the Public Forum Approach

In stark contrast to the circuits which have applied the balancing test,
the court in Kelly v. Municipal Court of Marion Count , 163 attacked
religious proselytizing in the public workplace using the public forum
test. 164 In Kelly, a county judge demanded that his bailiff, the plaintiff,
refrain from proselytizing while in the courthouse and stop "preaching and
reading the Bible to prisoners who were in a holding cell waiting to appear
before the Judge."' 165 When Kelly failed to modify his behavior, the judge
dismissed him from his employment. 166 The judge, as a State employer,
claimed that the restriction on Kelly's speech was instituted to maintain the
court's appearance of neutrality toward religion and to avoid the possibility
of an Establishment Clause violation. 167 Kelly brought suit alleging
unconstitutional
restrictions on his free speech, among a myriad of other
16
claims.

1

The district court analyzed this set of facts under the public forum
approach, stating that "[w]hen assessing restrictions that the government
seeks to impose on the use of property, such as the ones at issue in this
matter, the Supreme Court utilizes a 'forum-based' approach."' 169 In its
analysis, the district court declared that "a courtroom is not a public
forum"' 170 and stated that the judge's decision to restrict Kelly's speech
161.
162.
163.
164.
165.
166.
167.
168.
169.
170.

See id. at 1076.
See id. at 1077.
852 F. Supp. 724 (S.D. Ind. 1994), aff'd, 97 F.3d 902 (7th Cir. 1996).
See id. at 734-35.
Id. at 729.
See id.
See id. at 731.
See id. at 729-30.
Id. at 734.
Id.; see also Greer v. Spock, 424 U.S. 828, 836 (1976) (holding that a public forum
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171
must "only be reasonable in light of the purpose which the court serves."
The court found that the judge's desire to maintain a "neutral religious
posture"72 in his courtroom was sufficientl , reasonable to dismiss Kelly's
claim.
The Seventh Circuit had used a similar approach eight years earlier in
May v. Evansville-Vanderburgh School.173 In that case, a group of
elementary school teachers organized Christian prayer sessions on the
public school's property every morning before the start of the school
day. 174 Though the meetings were held for two years before the school
district became aware of them, upon their discovery, it ordered that such
sessions cease. 175
One of the teachers, Mrs. May, sued the school district for burdening
her First Amendment free speech rights.176 Making two separate arguments
under the Free Speech Clause, May claimed that her actions were protected
under both the balancing test and forum analysis. 77 First, she argued that
under a balancing approach, public employees can exercise their free
speech rights "provided [they] do not disrupt the school's activities.' 7 8
Second, she asserted that by allowing meetings on any non-religious
forum
subject to take place on school premises, the district created a public
179
meetings.
religious
restrict
and
out
single
not
could
and therefore
In response to May's first argument, the court employed the balancing
approach and concluded that the teachers' prayer meetings did substantially
disrupt the workplace, but not because of "the incremental costs of
electricity and maintenance... [but because of] the controversies and
distractions in which the school could become enmeshed if it allowed its
teachers to hold meetings.. . unrelated to work."'180 The court stated that
public teachers are not a privileged class allowed to use public property for

is not created "whenever members of the public are permitted freely to visit a place owned
or operated by the Government"); Claudio v. United States, 836 F. Supp. 1219, 1223
(E.D.N.C. 1993) (holding that a courthouse lobby does not qualify as a public forum).
171. Kelly, 852 F. Supp. at 734.
172. See id. at 735.
173. 787 F.2d 1105 (7th Cir. 1986).
174. See id. at 1107.
175. See id.
176. See id. Before reaching the merits, the court had to rationalize Mrs. May's choice
to raise only a free speech claim: "[a]lthough freedom to express one's religious
convictions... might seem to nestle more comfortably within the First Amendment's free
exercise of religion clause than its free speech clause, the Supreme Court has held that
restrictions on devotional speech are actionable under the free speech clause." Id. (citing
Widmar v. Vincent, 454 U.S. 263, 269 n.6 (1981)).
177. See id. at 1107-08.
178. Id.
179. See id. at 1108.
180. Id. at 1111.
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their own benefit. 181 Although the court did find for the school, it noted
that the school's fear of an Establishment Clause violation in the instant
case was weak because none of the students even knew182of the meetings
during the period in which such meetings were occurring.
The Seventh Circuit then examined May's claim within the public
forum framework. 183 Despite May's argument that the school had created a
public forum by allowing various meetings on school property, the court
found that "Harper Elementary School is not a public forum. The public is
not invited to use its facilities as a soapbox."1 4 Because the school had
never allowed the premises to be used for meetings unrelated to school
business, they had not created a public forum. 185 Although it had no policy
against religious meetings, the school could restrict the use of its premises
for outside meetings, as could public employers who had not expressly
granted such a right to their employees. 186 However, the panel did not
formally address the question of whether or not 187
the school district had
discriminated against religious speech in particular.
5.

The Balancing Test Is the Most Sensitive Instrument for
Accurately Deciding Workplace Religious Advocacy

The balancing approach implemented in Tucker and Brown gives
courts the best tool to measure the actual burdens placed upon the parties.
The balancing approach offers protection to the interests and rights of both
the government-employer and the plaintiff-employee. Because the BrownTucker test requires, at the outset, that the plaintiff demonstrate that his or
her free exercise rights were in fact burdened, 188 employers are offered a
measure of protection from employees bringing an unlimited number of
frivolous lawsuits. Requiring that a substantial burden be demonstrated
keeps a sufficient number of cases from reaching full-fledged litigation and
reduces the potential for such suits to stagnate the efficiency of government
workplaces. In addition, the requirement allows the employer some leeway
to pursue less aggressive action to limit disruptive religious advocacy in the
workplace.
Likewise, the balancing test threshold provides the employee with
more protection than the forum approach. Although the substantial burden

181.
182.
183.
184.
185.
186.
187.

Seeid. at 1110-11.
See id. at lllO.
Seeid. at 1113-14.
Id. at 1114.
See id. at lll5.
See id.
See id. at 1115-18.

188. See supra discussion note 133 and accompanying text.
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prong measures only the depth of the plaintiff's beliefs, the subsequent
balancing will usually consider both the depth of the beliefs as well as the
constitutional right to express those beliefs. In turn, the employee is
afforded an extra measure of protection.
In contrast, the public forum approach has the potential to
significantly limit religious expression in the government workplace. The
forum-based approach does not take into account the burdens placed upon
the plaintiff in each case. Instead, the government employer need only
offer a reasonable basis for restricting religious speech and, further, must
prove only that the restriction does not discriminate against religious
expression specifically. 189 Although this nondiscrimination requirement
does somewhat protect workers' rights, employers are able to mask their
intentions to silence speech. As a result, courts are left to decide religious
advocacy cases by determining the "reasonableness" of the employer's
justification for the restriction. In most circumstances, courts will find that
the employer's desire to avoid an Establishment Clause problem or
maintain efficiency is sufficiently reasonable.
Consequently, the
employee's rights will be watered down by a forum-based approach.
Finally, although the forum approach arguably is superior because it does
not require inquiry into the religious beliefs of each plaintiff, the inquiry
completely fails to calculate the valuable and necessary free exercise and
free speech rights of each specific individual.
B.

Religious Messages Conveyed Through Employees' Postings,
Religious Artifacts, Posters,Plaques, Bibles and Religious Symbols

In a number of the cases discussed previously, plaintiffs have also
argued that their free exercise rights were burdened when their employer
ordered that they remove religious items from the area surrounding their
workspaces or from the hallways of the government office. 190 In each case,
the employer justified requiring the removal of religious items by arguing
that the presence of such religious items
in the workplace could be
191
perceived as State endorsement of religion.
In Brown v. Polk County, 92 the county employer ordered the plaintiff
193
to "remove from his office all items with a religious connotation."
Specifically, the county demanded he remove from his desk the Bible, three
religious plaques, 194 and a poster "proclaim[ing] some non-religious
189. See supra text accompanying note 26.
190. See, e.g., Tucker v. California Dep't of Educ., 97 F.3d 1204, 1208 (9th Cir. 1996).
191.
192.
193.
194.

See, e.g., id. at 1211.
61 F.3d 650 (8th Cir. 1995).
Id. at 659.
See id. One of the plaques contained the prayer: "God, grant me the serenity to
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inspirational commonplaces" which was deemed inappropriate because the
author's name included the word "Cardinal."19 5 The county claimed that
be removed "because they might be considered 'offensive
these items must
19 6
to employees.'
The Eighth Circuit stated that the Pickering balancing test would be
used to evaluate the burdens on free exercise rights just as the court had
applied the balancing to Brown's religious speech claim. 97 The court
found that "[t]here was no showing of disruption of work or any
interference with efficient performance of governmental functions
sufficient to allow for this extraordinary action on the part of Polk
County." 195 Furthermore, the county's fear of offending other employees
was suspect because the government cannot restrict action or speech
because of its religious content. 199 In addition, this fear alone would not
suffice unless it was substantial and objectively reasonable. 2°°
In Tucker, the Ninth Circuit applied a significantly different analysis
to burdens on workplace postings from the analysis it applied in the
religious speech context. The challenged order in Tucker was issued by a
government employer to all employees and required that they not "[s]tore
or display any religious artifacts, tracts, information or other materials in
any part of the workplace other than in their own closed offices or defined
cubicles." 20 ' The court began its analysis by examining religious postings,
stating that a government employer has a greater interest in restricting
employees from using the state's walls, tables, or other space, to post
messages or place materials than it does in controlling the speech of its
employees. °2 Whereas private conversations between employees usually
do not convey government endorsement of religion, "[tihere is a greater
likelihood that materials posted on the walls of the corridors of government
offices would be interpreted as representing the views of the state." 20 3
The court then announced that it would view the government's office
walls as a limited public forum. 2°4 Accordingly, the prohibition of
religious postings must only pass a "reasonableness test." 20 5 The court
accept the things I cannot change, the courage to change the things I can, and the wisdom to
know the difference." Id.
195. Id.
196. Id.
197. See id.
198. Id.
199. See id. ("In that case, the county would be taking sides in a religious dispute, which,
of course, it cannot do under.., the establishment clause.").
200. See id.
201. Tucker v. California Dep't of Educ., 97 F.3d 1204, 1208 (9th Cir. 1996).
202. See id. at 1214.
203. Id.
204. See id.
205. See id. at 1215.
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noted that the State's strongest reason for prohibiting religious postings
was to avoid giving "the appearance of government endorsement of
religious messages. 20 6 The court, however, concluded that the restriction
was ultimately unreasonable because there was no evidence that the public
entered the offices where Tucker worked. 2°7 Even if the public did enter
the office, "[r]easonable persons are not likely to consider all of the
information posted on bulletin boards or walls in government buildings to
be government-sponsored or endorsed. ' 20 8 More importantly, the Ninth
Circuit found the prohibition unreasonable because it was not contentneutral. 209 To circumvent future difficulties, the court suggested that the
public employer should either erect bulletin boards and limit employee
postings to those sites or restrict postings to areas to which the public does
not have access.2 10

The Tucker court applied a similar analysis to the workplace presence
of religious artifacts or symbols, such as the Cross and Star of David. 211
However, the court gave more weight to the employer's interest in
preventing the display of these inherently religious symbols because they
are more likely to be perceived as government endorsement of religion.212
Despite this reasoning, the court concluded that "banning the posting of all
religious materials and information in all areas of an213office building except
in employees' private cubicles simply goes too far.,
In Roberts v. Madigan,214 the Tefith Circuit analyzed the postings of
religious materials by a public school teacher in a public school classroom
somewhat differently. In that case, the plaintiff was a fifth-grade public
school teacher who kept two Christian books and the Bible in his
classroom. 21 5 Further, Roberts displayed a poster that read "[y]ou have
only to open your eyes to see the hand of God., 216 The school principal
ordered Roberts to remove these items from his classroom. 21 7 In response,
Roberts sued the school district, claiming that the order violated his free
speech rights and "violated the Establishment Clause by treating
206. Id.
207. See id.
208. Id.
209. See id. at 1216 ("[W]e are also concerned that the order may constitute viewpoint
discrimination because it has the effect of preventing not only messages that discuss religion
generally, but also of silencing religious perspectives on controversial subjects in general.").
210. See id.
211. See id.
212. See id. ("Such a symbol could give the impression of impermissible government
support for religion.").
213. Id.
214. 921 F.2d 1047 (10th Cir. 1990).
215. See id. at 1049.
216. Id.
217. See id.
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' 218

Christianity in a non-neutral, disparaging manner.
The Tenth Circuit first examined the Establishment Clause claim
under the three-prong Lemon test.219 The court found that the district's
purpose, to avoid the appearance of school sponsorship of religion, was
sufficiently secular.20 The court further held that the primary effect of the
school's order was not to disparage Christianity, but rather to remove all
religious items from the classroom and to emphasize that religion will not
be taught in public classrooms.2 21 As a result, the plaintiffs Establishment
Clause claim failed.
Next, the court turned to Roberts' claim that the order burdened his
free speech rights. The court examined this contention not through the lens
of the standard Pickering public employee test, but while considering the
special context of a school classroom. 222 However, irrespective of the
distinct case law framework, the court recognized that the situation
required resolution of the "tension between Mr. Roberts' right of
expression and the need of public school officials to censor classroom
materials for the sole purpose of eliminating a possible constitutional
violation.2 a 5
The Tenth Circuit stated that the controlling case was Tinker v. Des
Moines, in which the Supreme Court stated that students may express their
opinions at school, "even on controversial subjects[,]" so long as they do so
"without materially and substantially interfering with the requirements of
appropriate discipline in the operation of the school and without colliding
with the rights of others. 224 The Roberts court mapped this balancing test
225
onto the actions of teachers, finding no reason to draw a distinction.
Accordingly, the panel asked whether Roberts' actions would appear to
students, parents, and members of the public as State endorsement of
religion.226 Under the third prong of the Lemon test, the court found that
Roberts' purpose was to advance religion.227 Moreover, because of the
young age of Roberts' students, there was a strong likelihood that his
religious items would have the primary effect of communicating a message
of endorsement. 22 8 Therefore, Roberts' actions substantially infringed on

218. Id.
219. See generally discussion supranote 13 and accompanying text.
220. See Roberts, 921 F.2d at 1054.
221. See id. at 1054-56.
222. See id. at 1056.
223. Id.
224. Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 513 (1969)
(citation omitted).
225. See Roberts, 921 F.2d at 1057.
226. See id.
227. See id. at 1018.
228. See id. ("When viewed from the eyes of the children in Mr. Roberts' class, the
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the rights of his students, thus making the ban on religious items
constitutional. 2
In the three cases discussed above, where the religious postings of a
public employee were ordered removed from government property, the
circuits have employed different standards and case law frameworks to
guide their decisions. However, the courts have consistently examined the
specifics of the government workplace in which the religious items were
banned. In particular, the courts looked at the characteristics of the people
who would see the postings within the workplace, the chance that the
general public would ever enter into the government office, the nature of
the items themselves, and the context of other religious behavior by the
employee.
C.

Restrictions on Religious Actions in the Workplace

Finally, courts will often examine separately the restrictions placed on
a public employee's religious actions while on the job, most often his or
her reading of the Bible. In Kelly v. Municipal Court,23 0 the plaintiff, a
county bailiff, argued that his free exercise rights were burdened when his
judge ordered him to refrain from reading the Bible while in the courtroom
or the court's public areas.2 3 1 The district court used the standard "free
exercise" inquiry without considering the notion that this prohibition took
place within the public workplace. Instead, they stated that the question
was "whether government has placed a substantial burden on the
observation of a central religious belief or practice and, if so, whether a
compelling governmental interest justifies the burden. ' 232 The court found
that because the judge had allowed Kelly to read the Bible in the privacy of
the jury room and because reading the Bible was not a central religious
tenet for Kelly, 3 his free exercise rights were not burdened. 2
placement of the two books in the class library, the placement of Mr. Roberts' Bible on his
desk, and Mr. Roberts' reading of the Bible during the reading period provided 'a crucial
symbolic link between government and religion."') (quoting Grand Rapids Sch. Dist. v.
Ball, 473 U.S. 373, 385 (1985)); see also Engel v. Vitale, 370 U.S. 421, 431 (1962) ("When
the power, prestige and financial support of government is placed behind a particular
religious belief, the indirect coercive pressure upon religious minorities to conform to the
prevailing officially approved religion is plain."). This pressure is considered strongest
when applied to impressionable school children. See Edwards v. Aguillard, 482 U.S. 578,
583-84 (1987).
229. Roberts, 921 F.2d at 1058.
230. 852 F. Supp. 724 (S.D. Ind. 1994), aftd, 97 F.3d 902 (7th Cir. 1996).
231. Seeid. at729-30.
232. Id. at 730 (quoting Hernandez v. Commissioner, 490 U.S. 680, 699 (1989)).
233. See Kelly, 852 F. Supp. at 731; cf Thomas v. Review Bd., 450 U.S. 707 (1981)
(finding a free exercise violation in the denial of unemployment benefits to an applicant who
refused to work in the production of war materials because his religion forbade him to
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In Roberts, the plaintiff, a fifth-grade teacher, taught the value of
reading to his students by devoting fifteen minutes of each day to a silent
reading period.2 35 During this period, the students and their teacher could
237
6
read whatever they chose.2 Roberts quite often chose to read the Bible.
Although Roberts never read aloud from the Bible or proselytized in the
classroom, the school district ordered him to stop reading the Bible during
this silent reading period, fearing that his actions (alone and in the context
of other factors)23s would constitute a State endorsement of religion.2 39 The
Tenth Circuit examined the reading of the Bible with the same free speech
analysis used to analyze the poster and two religious books in Roberts'
classroom library.24 In the end, the right of Roberts to read his Bible,
although protected expression, was outweighed by the school's need to
avoid an Establishment Clause violation, especially due to the
impressionable nature of his young students. 241
D.

The Meaning Behind the FirstAmendment Supports the Use of the
Pickering Test

The decisions of various courts reflect the utility of employing the
Pickering balancing test in the free exercise context. Indeed, although the
Pickering test was developed as a framework for delineating the boundaries
of free speech in the workplace, courts have found the balancing approach
quite useful in analyzing cases in which government employers have levied
burdens upon their employees' other First Amendment rights.242 For
perform such work); Wisconsin v. Yoder, 406 U.S. 205 (1972) (striking down law which
required that Amish children attend school past the 8th grade because the law violated the
beliefs central to the Amish religion); Sherbert v. Verner, 374 U.S. 398 (1963) (finding free
exercise burden where law denied unemployment benefits to Seventh Day Adventist who
refused to work on her Sabbath in order to follow a central tenet of her religion).
234. See Kelly, 852 F. Supp. at 731.

235. 921 F.2d 1047, 1049 (10th Cir. 1990).
236. See id.
237. See id.

238. See discussion supranotes 222-223 and accompanying text.
239. See Roberts, 921 F.2d at 1049.
240. See id. at 1056-58.

241. See id. at 1057.
242. Although the balancing approach is widely accepted, some judges have applied a
strict scrutiny analysis to such First Amendment freedoms. For example, see the two to one
split in Shaharv. Bowers, 70 F.3d 1218 (11 th Cir. 1995).
Just as the cases mentioned in this Comment have devised their own formulas for
deciding free exercise claims, courts hearing intimate association claims have used different
frameworks. In particular, the circuits are split on whether they should apply the Connick
"public concern" test, developed in free speech cases, to cases involving intimate
association claims. For an interesting discussion of this problem, see Cervenik, supra note
84.
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instance, the Pickering test has been used in examining workplace burdens
on the First Amendment rights of expressive association and intimate
association, as well as Fourteenth Amendment privacy rights.243
Despite the argument that each right deserves its own standard of
review, the application of the Pickering test in each of these contexts is
consistent with the purpose of the First Amendment. As a whole, the First
Amendment provides for numerous constitutional guarantees, all of which
protect the individual's right of expression. 244 That expression is protected
whether it takes the form of speech, expressive association, intimate
association, political association, religious exercise, religious association,
or other forms of personal expression. 245 The Founders grouped all of
these ideas into one amendment, understanding that these rights derive
from a democratic freedom of the individual to express his or her beliefs
and preferences without government encumbrance. 246 Accordingly, in
applying the Pickering analysis to each right, courts have recognized that
the rights of the First Amendment are derived from the same concerns and
are of equal nature.247 By affording each right the same level of review and
243. See discussion supra notes 29-30, 83-84 & 86 and accompanying text.
244. See Connick v. Myers, 461 U.S. 138, 145 (1983) ("The First Amendment [as a
whole] was fashioned to assure unfettered interchange of ideas for the bringing about of
political and social changes desired by the people.") (citing Roth v. United States, 354 U.S.

476 (1957)); see also MARvIN E.FRANKEL,

FAITH AND FREEDOM

30 (1994) (discussing the

various First Amendment rights and stating that "[i]n the setting of these and other
protections for the autonomous individual, freedom of conscience and the right to be
different found readier acceptance than they had in earlier times"); JOHN STUART MILL, ON
LIBERTY 16 (John Gray ed., 1991) (The "appropriate region of human liberty... comprises,
first, the inward domain of consciousness, demanding liberty of conscience in the most
comprehensive sense, liberty of thought and feeling, absolute freedom of opinion and
sentiment on all subjects, practical or speculative, scientific, moral, or theological.");
ISIDORE STARR, THE IDEA OF LIBERTY: FIRST AMENDMENT FREEDOM 5 (1978) ("The First
Amendment remains the best operating definition of liberty and as such, it describes the
meaning of the phrase-the dignity and integrity of the individual."). For a general
discussion of the philosophers behind the First Amendment, see HARRY M. BRACKEN,
FREEDOM OF SPEECH: WORDS ARE NOTDEAD

1-14 (1992).

245. See Lee v. Weisman, 505 U.S. 577, 591 (1992) ("The Free Exercise Clause
embraces a freedom of conscience and worship that has close parallels in the speech
provisions of the First Amendment.").
246. See McDonald v. Smith, 472 U.S. 479, 485 (1985) ("The Petition Clause... was
inspired by the same ideals of liberty and democracy that gave us the freedoms to speak,
publish, and assemble. These First Amendment rights are inseparable and there is no sound
basis for granting greater constitutional protection to statements made in a petition.., than
other First Amendment expressions.") (citations omitted); see also Thome v. Bailey, 846
F.2d 241, 244 (4th Cir. 1988).
247. See McDonald, 472 U.S. at 489-90 (Brennan, J., concurring) ("The Framers
envisioned the rights of speech, press, assembly, and petitioning as interrelated components
of the public's exercise of its sovereign authority .... The Court previously has emphasized
the essential unity of the First Amendment's guarantees."); Thomas v. Collins, 323 U.S.
516, 530 (1945) ("It was not by accident or coincidence that the rights to freedom in speech
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protection, the courts have quelled the long-standing fear of judges and
commentators that one right would be considered more important than
another.248 After all, why should burdens on religious expression, defined
as a suppression of free speech, be examined differently than if defined as a
suppression of free exercise rights? By removing the possibility of
different tests for different rights, the courts are left to examine the only
real issue in every government/employee case-the competing burdens
placed on the employer and the employee by the other's action, regardless
of which First Amendment right is in question.
Although both the forum-based approach and the Pickering balancing
approach could be applied to religious speech cases, the courts cannot
simultaneously employ both tests. By maintaining both frameworks, courts
force parties to argue two different legal theories, guessing which one the
court will apply. Moreover, it would be unfortunate if a court could choose
which approach it wanted to use to reach a desired result.
Finally, at least in those cases where religious speech is burdened (as
opposed to a religious action), the courts should apply the Pickering free
speech test. The fact that the speech in question is religious is not reason
enough to discard the Pickering approach. Indeed, the Supreme Court has
specified that religious speech is to be considered analogous to secular
speech and is to receive the same protection as secular speech.2 49 This
further demonstrates that Pickering is not inapplicable merely because the
speech in question is religious.
In contrast, the Court in Rosenberger believed that the public forum
analysis should apply to religious speech cases, consistent with its holdings
in Pinette, Mergens, and Widmar.250 As a result, it is unclear how the
Supreme Court would attack a workplace burden on religious expression.
However, the Rosenberger court was split five to four,251 leaving open the
possibility that the balance could be shifted if President Clinton appoints a
liberal judge to replace Justice Rehnquist or another retiring conservative
justice.
This issue remains essential to our notions of democracy, especially in
light of the fact that at least seventeen percent of our workforce is
and press were coupled in a single guaranty with the rights of the people peaceably to
assemble and to petition for redress of grievances. All these, though not identical, are
inseparable. They are cognate rights and therefore are united in the First Article's
assurance.") (citations omitted).
248. See discussion supra note 219 and accompanying text.
249. See Widmar v. Vincent, 454 U.S. 263, 269 n.6 (1981) (dismissing the dissent's
claim that religious speech is of a different nature than secular speech protected by the First
Amendment).
250. See Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 841-46
(1995).
251. See id. at 822.

782

U. PA. JOURNAL OF LABOR AND EMPLOYMENT LAW

[Vol. 1:2

comprised of public sector employees.2 Additionally, the general climate
of tolerance and diversity that is being nurtured in our society requires a
consistent, yet flexible, test to protect the rights of "different" individuals,
whether they be on the left or right.
V.

UNDERSTANDING THE ISSUE FROM THE EMPLOYER'S POINT OF VIEW:
THE POSSIBLE ARGUMENTS FOR A GOVERNMENT EMPLOYER

A.

The Employer Will Likely Be Able to Limit the Religious Speech of
Employees Only When Such Speech Is Made by Supervisors and
Managers

Ultimately, a court's ruling on the validity of the employer's fear of an
Establishment Clause violation will be the deciding factor in determining
whether religious expression can be suppressed within a particular
workplace. Accordingly, the government employer must demonstrate that
because of the particular characteristics of its office, allowing religious
expression would likely be perceived by a reasonable person as State
endorsement of religion. 5 3 The courts have traditionally looked more to
intensity or religious
the proximity of the speech to the public than to the
54
nature of the expression in examining such claims.
As a result, employers have had limited success in silencing the
religious expression of subordinate employees. Courts have felt that
religious advocacy by subordinate employees (non-supervisors or
managers) is too far removed from the imprimatur of the government to
warrant silencing such speech under the endorsement test. 255 Such was the
case in Tucker, where the Ninth Circuit found that Tucker's religious
advocacy would rarely, if ever, be observed by the general public.2 6 Thus,
religious speech made by non-managers, in offices not generally open to
the public, to other government employees, will not be easy to suppress
even under the deferential Pickering test.

252. See BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, 1993 STATISTICAL
ABSTRACT OFTHE UNITED STATES 419-21 (113th ed.).

253. See, e.g., Tucker v. California Dep't of Educ., 97 F.3d 1204, 1215 (9th Cir. 1996).
254. See, e.g., id.

255. Cf id. at 1212-13 (The court distinguished the roles of teachers and other
employees of the Department of Education. Restrictions on the religious speech of teachers
or department employees who address the public as part of their official duties may be
reasonable. However, the court found that the religious speech of the employees in this case
could not create a "public misperception of the state's role" and, therefore, should not be
restricted.).
256. See id. at 1212 ("[M]ost of the conduct covered by the [regulations at issue] is
speech that could in no way cause anyone to believe that the government endorsed it.").
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On the other hand, courts are likely to be more supportive of
censorship when the speaker is in a position of authority. z5 As an
example, one California district court validated the government's fear of an
Establishment Clause violation when the speaker was a State official whose
religious comments would be received by the general public.2 8 Similarly,
where the government has acted to silence the religious speech of public
school teachers,2 9 public university professors, 2 6 and other public role
models, 261 the courts have deferred to the government's fear of an
Establishment Clause violation.
Likewise, in Venters v. City of Delphi,262 a radio dispatcher for the city
of Delphi, Indiana, claimed that her Free Exercise and Establishment
Clause rights were burdened when her supervisor constantly "pressured her
to bring her thinking and her conduct into conformity with the principles of
his own religious beliefs, and admonished her in no uncertain terms that
she was at risk of losing her job if she was unwilling to do So. '' 263 The
Seventh Circuit agreed that such action on the part of the supervisor
amounted to the intimidation and coercion outlawed by the Establishment
Clause. 264 Furthermore, the court felt that by being subjected to the
supervisor's religious diatribes, Venters' Free Exercise rights had been
burdened, especially in light of the power held by the supervisor over
Venters.265
However, the government's ability to stifle the religious speech of
257. See Rankin v. McPherson, 483 U.S. 378, 388 (1987) (in explaining how the
Pickering test is to be applied, the Supreme Court stated that "we have previously
recognized as pertinent considerations whether the statement impairs discipline by superiors
or harmony among co-workers, has a detrimental impact on close working relationships for
which personal loyalty and confidence are necessary.... or interferes with the regular
Accordingly, deferring to the
operation of the enterprise.") (citations omitted).
government's interest in curtailing a government supervisor's religious advocacy is
consistent with the jurisprudence which has evolved out of Pickering.
258. See Lumpkin v. Jordan, No. C-93-4338 FMS, 1994 WL 669852, at *6 (N.D. Cal.
Nov. 22, 1994) ("[I]t is significant that Reverend Lumpkin was a high-level policymaker
who appeared on live television to express viewpoints which were reasonably construed as
being at odds with the goals of the Commission.").
259. See, e.g., Peloza v. Capistrano Unified Sch. Dist., 37 F.3d 517, 522 (9th Cir. 1994);
see also discussion supra notes 145-152 and accompanying text.
260. See, e.g., Bishop v. Aranov, 926 F.2d 1066, 1073-74 (11th Cir. 1991); see also
discussion supra notes 153-162 and accompanying text.
261. See, e.g., Baz v. Walters, 782 F.2d 701, 709; see also discussion supra notes 136138 and accompanying text.
262. 123 F.3d 956 (7th Cir. 1997).
263. Id. at 970.
264. See id.
265. See id. at 970-71 (finding it inappropriate when a supervisor "wielding the threat of
termination, pressures his subordinate to engage in a religious dialogue, to entertain his own
religious beliefs, to worship at his church, and to comport herself in accord with the articles
of his faith").
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government managers and supervisors is not absolute. Rather, some
circuits have been unimpressed with State arguments that religious speech
by government supervisors and managers will inevitably lead to an
Establishment Clause problem. The Eighth Circuit in Brown remained
unconcerned with the relationship between the supervisor and his
subordinates and placed little weight on the fact that he supervised fifty
employees.2 66 Apparently, the court was concerned about the possibility
that Brown's prayers and religious artifacts would be seen as endorsement
of religion. Instead, the court simply decided that the government's fear of
endorsement was negligible and was consequently outweighed by the
plaintiff's free exercise rights.2 67
In some instances, the State may be able to limit employees' rights to
display religious artifacts, to hang religious posters, and to engage in
religious action. The circuit courts have been somewhat consistent in
finding that where the government workplace is open to the public, the
government has a greater interest in limiting religious postings on its
premises. 268 In other words, the greater the probability of regular public
interaction with the government office, the more rational the government's
fear that its employees' religious action will be seen as the State's
endorsement of religion.2 69 Consequently, in government offices that have
little interaction with the public, the government's 0fear of an Establishment
27
Clause violation will likely be deemed negligible.

266. See Brown v. Polk County, 61 F.3d 650 (8th Cir. 1995). The Eighth Circuit panel
was not unanimous in finding Brown's status as a supervisor irrelevant. In dissent, Circuit
Judge Fagg stated that the balance should have tipped in favor of the government primarily
because of Brown's position of power. See id. at 660 (Fagg, J., dissenting).
267. See id. at 658-60.
268. Cf. Tucker v. California Dep't of Educ., 97 F.3d 1204, 1215 (9th Cir. 1996) (The
court commented that "[tihe state's strongest argument is that allowing the posting of
religious material on the interior space of the building in question would give the
appearance of government endorsement of religious messages." However, because the
offices in Tucker were not open to the public, the state's restriction on religious postings
was impermissible.).
269. Cf. id. (The court distinguished the employee postings in Tucker, which were
unlikely to be seen by the public, and those of employees in Monterey County Democratic
Central Committee v. United States Postal Service, 812 F.2d 1194 (9th Cir. 1987). In that
case, the court upheld a ban on certain employee postings on the walkway around a
government office because it was used by the public. The court felt that the public might
have believed that the government endorsed that speech.).
270. See id. at 1212.
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The Government Employer May Be Able to Turn to the "Coercion"
Standard of Lee v. Weisman to Limit Religious Speech in the
Government Workplace

Employers may also argue that they were apprehensive of violating
the Establishment Clause because religious expression in the workplace can
27 1
be characterized as coercive. The Supreme Court in Lee v. Weisman,
held that when the State indirectly coerces an individual to participate in
religion, such coercion violates the Establishment Clause.272 In Lee, the
Court examined the request of a parent to enjoin his daughter's public
school from including religious invocations and benedictions in her high
school graduation ceremony. 273 The C
Court held that such prayer would
violate the Establishment Clause because the students at the ceremony were
a captive audience and had no real choice but to attend their graduation
ceremony.27 4 The school's authority indirectly coerced the students into
participating in the prayer.275 Students could only avoid being subject 276
to
the prayer by giving up a great benefit-attendance at their graduation.
The holding in Lee stands for the proposition that being coerced to listen to
and/or participate in religious prayer is a violation of the Establishment
Clause. 7
Admittedly, the language of the Lee decision was tailored to the public
school setting. 278 The Court relied heavily on the psychological effects of
school-endorsed prayer on high school students who lacked sufficient
authority or plausible recourse to avoid the prayer.27 9 Using a very factsensitive analysis, the Court found impermissible coercion in the
relationship between the school and its pupils coupled with the apparent
endorsement of the prayer by the school.280
Despite the Court's limiting of its decision to the public school setting,
Lee's central message outlawing coercion has been employed in other
contexts by lower courts. In Warner v. Orange County Department of
Probation,281 the Second Circuit held that the Establishment Clause was
violated when the State recommended that an inmate on probation attend

271. 505 U.S. 577 (1992).
272.
273.
274.
275.
276.
277.
278.
279.
280.
281.

See id. at 592-93.
See id. at 581.
See id. at 596-97.
See id. at 592.
See id.
See id. at 592-93.
See id. at 593-97.
See id.
See id.
115 F.3d 1068 (2d Cir. 1997).
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meetings of a "religiously-based alcohol rehabilitation program[]. '28 2
Quoting Lee, the Second Circuit stated that "at a minimum, the
Constitution guarantees that government283
may not coerce anyone to support
or participate in religion or its exercise.,
More importantly, the Warner court stated that "[t]here can be no
doubt, furthermore, that Warner was coerced into participating in these
religious exercises by virtue of his probation sentence.... If Warner had
failed to attend A.A., he would have been subject to imprisonment for
violation of probation. '284 Warner was offered no real option by the State,
which held substantial authority over him.2 5 The court concluded that
Warner had been coerced to participate in religious activity in violation of
the Establishment Clause.2 6 Similar reasoning has been applied by other
courts.287

Arguably, such reasoning could be used by a public employer to place
some restrictions on religious speech in the workplace. The above cases
interpreted Lee to mean that the government coercing individuals to choose
between forfeiting a great measure of their constitutional freedoms or
subjecting themselves to a religious practice violates the Establishment
Clause. 28 This is especially true when the State maintains a magnified
position of power, rendering the individual unable to reject the
government's demand without suffering some significant punishment.
Accordingly, a government employer may argue that there is
impermissible coercion under Lee when employees are subjected to the
religious advocacy of others, especially when the source is a supervisor or
manager. Employees subjected to a superior's religious speech, which they
do not support, have no option but to listen and endure. Realistically,
employees can neither argue with their supervisors nor demand that their
supervisors desist without risking being fired, demoted, or at least
frustrated in their careers. Due to this threat, the State holds a key
economic power over workers. By allowing religious speech by managers,
282. Id. at 1081 (Winter, I., dissenting).
283. Id. at 1074 (quoting Lee v. Weisman, 505 U.S. 577, 587 (1990), and Lynch v.
Donnelly, 465 U.S. 668, 678 (1984)).
284. Warner, 115 F.3d at 1075.
285. See id.
286. See id. The court compared Warner to the students in Lee: "[a]lthough it is true
Warner was more mature [than the students in Lee], his exposure was more coercive than
the school prayer in Lee.... Most importantly, failure to cooperate could lead to
incarceration." Id. at 1076.
287. See Kerr v. Farrey, 95 F.3d 472, 473 (7th Cir. 1996) (finding an Establishment
Clause violation where corrections officials required inmates to attend religion-based
narcotics rehabilitation meetings); Doe v. Phillips, 81 F.3d 1204, 1210-11 (2d Cir. 1996)
(finding an Establishment Clause violation where plaintiff was forced to swear on a Bible as
a precondition of dropping charges that she had sexually abused her son).
288. See Warner, 115 F.3d at 1075; Kerr,95 F.3d at 473; Doe, 81 F.3d at 1210-11.
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the State effectively forces employees to choose between relinquishing-or
at least risking-their jobs and listening to objectionable religious ideas.
This resembles the captive audience found in Lee. Attendance at work is
compulsory, if not by law, then by economic need or employer mandate.
Furthermore, the relationship between a supervisor and subordinate
employee creates the same imbalance of power which the Supreme Court
in Lee considered relevant in finding that speech was impermissibly
coercive.,89 Just as the lower courts have relied on Lee in finding coercion
in the prison setting, the same dynamics exist in the government workplace.
However, an employer must still overcome the notion that listening to
religious speech is not always harassment, nor does mere listening
require
290
individuals to do something contrary to their religious beliefs.
VI. CONCLUSION

The Pickeringbalancing test should be applied to determine whether a
government agency, in preventing employees' religious expression, has
unconstitutionally burdened the rights of its employees. The balancing
approach should be applied to all religious expression cases, regardless of
whether the plaintiff raises his or her claim as a free speech or a free
exercise claim because religious expression can be classified as either.
Furthermore, application of the Pickering standard to all religious
expression cases allows courts to interpret the First Amendment as
protecting an individual's freedom of conscience and does not require the
creation of a hierarchy of First Amendment rights. Finally, the Pickering
test is the most accurate and sensitive way to discern the actual burden on
the needs and rights of both employee and employer and thus, will result in
the most equitable results.
On a final note, it may be helpful to consider the extent to which the
Framers thought that government should be involved in religion. Did they
want a complete separation of church and state, making abolition of
religion in the government workplace tolerable? Or, did they simply
believe that government should be neutral towards religion? This theory is
based on the notion that the Framers intended to treat religion as just
another thought in the marketplace, able to live or die on its merits and
289. See generally Warner, 115 F.3d at 1075-76; Kerr,95 F.3d at 473.
290. Compare Lee v. Weisman, 505 U.S. 577 (1990), with Mozert v. Hawkins County
Bd. of Educ., 827 F.2d 1058, 1067 (6th Cir. 1987) (declaring that mere exposure to religious
ideas does not burden free exercise rights of listeners.) However, it must be noted that cases
like Warner are not questioning whether religious advocacy burdens the free exercise rights
of the listener. Rather, such decisions reinforce the Establishment Clause by protecting the
listener's ability to avoid religious speech which may coerce or harass. Admittedly, the
difference is thin, but it is important to apply the appropriate doctrine's definition of
coercion in each case.
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ability to persevere. This approach suggests that religion is just another
belief that must be tolerated in the workplace as free speech. On the other
hand, if religion is different than regular speech and must be separate from
government, then a ban on religious speech in the workplace is the logical
extension.

